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ABSTRACT
ARBITRATION IN THE BOSTON SCHOOLS
FEBRUARY 1994
MICHAEL R. VANNATA, BA., ST. BONAVENTURE UNIVERSITY
M.A., PEPPERDINE UNIVERSITY
EdLD., UNIVERSITY OF MASSACHUSETTS AMHERST
Directed by: Prof. Robert Wellman

The study of arbitration in the Boston Schools is an analysis of teacher
grievance arbitration cases during the period 1980-1989. The research
comes from the case files of the Boston Schools, the Boston Teachers' Union
and the American Arbitration Association (AAA) and represents all the
cases which have proceeded to aibitiation for resolution during a nine year
period. The study is designed to coincide with the three union contracts,
commencing 1 September 1980 and ending 31 August 1989, with a three
year term for each contract

The major causes of grievance arbitration during the period were
found in the areas of [1] appointment and assignment of teachers (36% of
the cases); \2] teacher compensation and pay (27%); [3] working conditions
regarding class size and assignment of students (12%); [4] teacher discipline
issues (11%); [5] the performance and evaluation of teachers (6%); and [6]
actions taken by management without notice to the union (5%). Of the 90

VI
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cases which were awarded by arbitration during the period, those awarded in
favor of the union numbered 53 (59%) and 37 (41%) favored the school
committee.

In a review of the cases in the Boston Schools it was concluded that
the grievances were generally caused by: an outright violation of the school
contract; a disagreement over contract language; a disagreement over the
way the contract was implemented; disputes over fairness and
reasonableness of management actions; or the enforcement of an
administrative decision.

Arbitration allows both sides some protection. If the contract was
violated by the administration and the rights of teachers have been wronged,
or if a teacher has violated the rules, the arbitrator will affirm the rights
entitled to the individual teacher or that of the school. Arbitrators will
impose discipline on both parties to the contract.

Union and school bargaining and the adversarial positions played by
both parties continues to dominate public education. The process of teacher
grievance definition and any resultant arbitration is considered a rational and
effective method for resolving confrontational issues. Arbitration is the
preferred method of resolution because of its benefits in lower costs and
speedy resolution of disagreements. Arbitration has made a lasting imprint
upon the public education system in the United States (US) and will be an
important part of school administration. This process wiU continue to play
an important role in the management of education reform.
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CHAPTER 1

INTRODUCTION

1.1 Education as a National Resource

According to records from the Department of Education approximately
three million people work as teachers in the United States. These teachers
are responsible for about 50 million students. Public schools as a national
investment represents about $250 biUion dollars each year. This investment
of resources reflects the importance of education in our country. Education
and its influence upon our culture wiU determine the future of the nation, and
schools as a national institution of change will shape the country's ability to
compete in the new world economy, [a. American Arbitration Association
(AAA), 1990]

1.2 Labor Arbitration in Education

During the past 30 years, public school teachers have been organized
under collective bargaining. Collective bargaining provides that their rights
are protected by a union contract. If those rights are violated the teacher can
file a grievance and the union wiU try to settle the grievance with the school
administration on the teacher’s behalf. If a grievance is not settled at the
school level, it wiU advance to settlement in arbitration before an outside
adjudicator or arbitrator. The arbitrator is appointed by both the school
board and the teachers' union.
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In a school system the administration must pay attention to many
constituencies, including the school board, supervisors, teachers, parents,
students, government agencies, and the teachers’ elected organization or
union. In this complex setting, the rights of teachers are sometimes in
conflict with the goals of the administration causing discord and sometimes
disputes. Often teachers may feel that a certain policy may hinder their
ability to teach well, or promote unhappy working conditions. With such a
delicate balance, disagreements wiU naturally occur. Teachers must
sometimes make choices in their careers between professional matters and
the responsibilities of adhering to the rules and regulations of the school
system.

Considering the importance of education in our country, it is
noteworthy that there are labor relations mechanisms in place to help
manage issues of contention between management and teachers. Arbitration
is one process which has developed to become a relief system when this
occurs.

Arbitration is an action of labor and management in a contract to settle
differences through a third party.
Arbitration is the referral of a dispute by voluntary
agreement of the parties to an impartial person for
determination on the basis of evidence and
arguments presented by the parties, who agree in
advance to accept the decision of the arbitrator as
final and binding, [d., AAA, 1980, p.2]
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The concept of arbitration is centered in arriving at accommodation and
bringing divergent positions together. This movement and cooperation lends
itself to compromise as a working process. It is useful as a formal step in the
process of solving grievances, resolving issues after other means of
resolution have failed. By understanding the arbitration process, personal
interactions within the schools wiU be enhanced so they can move toward
accommodation.

There is a difference between mediation and arbitration. The mediator
helps parties to resolve a disagreement by working with them in the
negotiation process. The arbitrator, on the other hand, is authorized to make
a binding decision for a dispute between the two parties. [Coulson, 1983]

Teachers ranked grievance procedures second in importance after salary
as part of the school contract. This high ranking is not surprising since it is
the time honored means for enforcing bargaining rights and benefits. The
grievance procedure has a way of adding muscle into the contract that gets
stronger as the scope of the agreement expands. [Start and Goldsmith, 1986]

Management has a vested interest in arbitration because of the need to
enforce management rights, management decisions and the contract.
Management rights which include property rights, the right to allocate
material resources of the organization, including money, are required in
order to carry out objectives toward attaining the goals of the organization.
There are additional requirements for management to mn an efficient
operation, to have flexibility in operations, flexibility in the assignment of
tasks and discipline of its employees. There are additional functions of
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management to deal with the environment of the public, government and
suppliers of materials. Management's interest in arbitration is guided by the
contract because it is a party of the contract, however when the unionized
staff infringes upon management's rights the arbitration process can help put
emphasis upon settlement. [Beal, Wickersham and Kienast, 1976]

1.3 Purpose of the Study

The purposes of the study are:
(a)

To explain the arbitration process.

(b)

To understand school labor relations and collective bargaining with
attention to the relationships between school management and the
teacher union within the urban environment.

(c)

To focus attention on the grievance arbitration process and procedure
within the collective bargaining agreement of public education.

(d)

To provide information and data to school administrators who are
concerned with staff development and human resource management.

1.4 Organization of the Dissertation
The study examines the Boston Schools' arbitration practices,
grievance specifications of the contract and arbitration mlings. There is
considerable discussion about the role the arbitrator plays and how the
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arbitration process works. Specific grievances for the period will be
examined to determine the nature of the grievance, the issues presented to
the arbitrator and the arbitrator's findings. Summaries of the cases are
presented in graphical format for statistical representation to be more easily
understood.
Most grievances are approached as a breach of the contract. The
specific contract clause is of prime importance, because a grievance by its
definition relates to a contract violation. I will cite the main reason(s) for the
filing of the grievance, the related contract articles and the arbitrator's
opinion, if provided, in the award.

The appendices of the study contain background information about the
union-school contract, grievance procedures, arbitrator's ethical standards
and definitions used in the field of arbitration. There is also in Appendix E a
summary of the contract articles which were violated during each year of the
study.
1.5 Approach to the Study

Through research of historical documentation, analysis of data collected
from the case files of the Boston Schools, the Boston Teachers Union and
the American Arbitration Association (AAA) and further information from
personal interviews with union officials and arbitration specialists the
investigator will:
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(a)

Describe the relationship between the Boston Teachers Union Local
66, the Boston School Committee and the grievant.

(b)

Identify the types of grievances which proceeded to arbitration during
the period 1980-1989.

(c)

From the 219 cases which proceeded to arbitration, during the period
quantify the number of arbitration decisions in favor of each party.

(d)

Describe the grievance and arbitration processes found in the
collective bargaining agreement of the Boston Schools.

(e)

Summarize the contract violations which were cited during the
grievance arbitration.

(f) Identify the role the arbitrator plays in the handling of a grievance and
examine the typical arbitrator's background.

The study is designed as a historical review of aU the cases which have
been forwarded to arbitration during the period 1980-1989. It is considered
a case analysis, or sometimes called a content analysis approach. It takes
into account facts which are already on file, and attempts to analyze,
organize and summarize important issues and conclusions which have been
significant or are evidenced in the cases. The dominant issues of the cases
are reviewed to determine an overall perspective. Pertinent information is
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selected to form a picture of the whole when summarized by the facts.
Conclusions are drawn from the data or from dominant factors in the cases
which have had value or relevance in the cases.

1.6 The Usefulness of Arbitration

The arbitration process, when used properly and in concert with the
collective bargaining agreement, can facilitate education goals. It allows an
orderly method to solve disagreements between teachers and the school
administration. Without arbitration the schools would be subjected to work
stoppages, and possibly strikes for unfair labor practices. Arbitration is not
only a just means of resolving disputes, but the most formal arbitration
procedure is much faster, less expensive and more responsive to
organizational needs than the best run courts available today. [Beal,
Wickersham and Kienast, 1976 ] Arbitration impacts the way our schools
function, because it is built into the labor contract. It sets the stage for
educational improvements and influences the way school management
handles issues of contention with its teacher population. Policies derived
from arbitration can enhance or detract from the administration and mission
of our schools.

Arbitration is a process which should have more visibility in the
schools. It is a process which is used every day to mitigate conflict and
resolve differences, yet little information is available within the school about
its capabilities. School management usually takes an interest in arbitration
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only when they become involved in grievances. People use arbitration
everyday and more information about its positive aspects should be
provided.

Arbitration has its greatest usefulness in allowing an inexpensive and
orderly process to bring closure to disagreements between professionals in
the schools. The process of going through the courts can hold up decisions
for years and be quite costly for both the parties. The total costs of
arbitration is normally considerably less than the cost of taking the dispute to
court, just as the time required for arbitration settlement would be
considerably less. Going through the court system would involve hiring a
lawyer and paying court costs, while arbitration is usually offered at little or
no charge. [Kassberg, 1989] Even though the costs of arbitration have
increased over the years, arbitration continues to be well worth the
investment in light of the service it performs. [Elkouri and Elkouri, 1985]

One of the best reasons to use arbitration as an alternative to dispute
resolution is to save time. The legal system is over crowded, which results
in long delays between the filing of the complaint and the hearing.
[Kassberg, 1989] Arbitration is immediate and ultimate in delivering a
decision. It can be used to act upon a dispute in relatively quick manner
since the mechanisms are provided in the contract to settle the grievance.
There is a great benefit of having a decision be final and binding that is also
agreed beforehand in the contract. [Elkouri and Elkouri, 1985]
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In 1990, the Massachusetts state trial court launched a conciliation
program and quickly slashed its case backlog by hundreds of cases. In this
form of dispute resolution, similar to arbitration, a panel of volunteer
lawyers who serve as conciliators in contract zoning and other civil cases
have dispatched cases which sat on the state trial court docket for 12 to 15
months or more. [Alternatives, 1990]

Substantial cost savings is the main advantage of alternative dispute
resolution. This includes arbitration. In 1988, a survey of 31 disputes
conducted , of 61 companies and government agencies showed collectively
savings of more than $49 million by choosing alternative dispute resolutions
over litigation. This represented an average savings of over $800,000 per
party per dispute. [Alternatives, May 1988]

In litigation, adversaries must place their dispute into a rigid mold,
following general mles of evidence, and procedure regardless of their
aptness for a particular case. In court, the result is usually predictable and
uncreative; the payment or nonpayment of money. With arbitration, parties
can move a dispute to a number of alternative solutions, limited only by the
imaginations of the parties involved. The selection of a neutral or arbitrator
highlights the power of choice in arbitration. Litigants normally must accept
the judge and jury randomly drawn to decide their fate. [Center for Public
Resources, June 1988]

In the 1960 Steelworkers Trilogy cases before the US Supreme Court,
the court saw arbitration as having a "therapeutic” value. [United States v.
Warrior & Gulf Navigation Co., 1960] In the Harvard Law Review,
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Professor Shulman viewed arbitration as a substitute for litigation, and an
integral part of the system of self government. "The system is designed to
aid management in the quest for efficiency, to assist union leadership in its
participation in the enterprise and to secure justice for employees. It is a
means of making collective bargaining work" [Shulman, 1984, p.l3]

Arbitration is highly favored in the United States because of the strong
policy embodied in the Federal Arbitration Act and the arbitration laws of
various states. The high volume of cases arbitrated in the US are reflected in
the statistics of the American Arbitration Association, which in 1989,
administered 56,000 cases. [Hoeliering, 1990]

Although the positive usefulness of arbitration is exposed in much of
the literature on the subject, there can be disadvantages in the process of
arbitration. The process of grievance settlement is turned over to an outside
judge who may not be knowledgeable in the many issues which surround the
cases in the education system. The arbitrator is a stranger to the parties in
the case. There is also the danger of arbitrator favoritism to one side or the
other. Or on the other extreme the arbitrator may try to please both parties
and try to split the awards equally in favor of each of the parties. This lends
itself to the use of a non-permanent arbitrator where a different arbitrator is
used for each case. [Elkouri and Elkouri, 1985]

1.7 The Collective Bargaining Agreement

Collective bargaining is concerned with relations between employers
and employees acting through management representatives and union
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representatives, [Webb, 1984] Collective bargaining is concerned with the
formation of the labor agreement and the day-to-day relations between the
union and management. Arbitration as a means for resolving faculty
grievances is well established in the field of education, where procedural and
structural components inherent in the process are similar to those found in
most industrial contracts. The collective bargaining agreement or union(

school contract is the basis for a strict foundation of grievance procedure,
and emphasis on the structure of the contract forms the basis for policy that
follows into school administration. [Clear, 1985]

The implementation of the collective bargaining agreement defines the
requirements for grievance settlement between educational professionals.
Specific contract language provides a policy instmment, which when
implemented properly fosters an atmosphere which helps teachers and
administrators perform their duties. These procedures can help improve the
morale of teachers in the school and move educational policies toward more
effective school management.

A strong grievance procedure can protect the rights of teachers or
enforce the prerogatives of management. Disputes are normally initiated
due to a violation of the contract. Sometimes the wording in the contract is
not clear or sufficiently explicit about an issue. If it is determined that a
grievance which was moved to arbitration could have been settled at an
earlier step during an administrative action, then future policies or contract
changes may be made to save time and money for the school, the union and
the employee.
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1.8 The Right to Arbitration

The right to arbitration is contained in Article VI of the Boston
Schools/Boston Teachers Union (BS/BTU) contract of September 1,1989.
This article has been a part of all previous contracts under consideration by
the study. The contract specifies what a grievance is, and specifies how a
grievance should be processed. See Appendix D for standard procedures of
handling grievances by the union. Grievances play a dominant role in
priority actions for both the school administration and the union. It is an
important part of the workings of the contract because it represents contract
enforcement at the local level. It impacts how the schools are run, how the
administration handles staff issues and how it resolves personnel disputes.
Grievance arbitration is a way of settling disputes, accepted by both parties,
and is the last administrative action before the courts.
1.9 Boston Teachers Union
The Boston Teachers Union (BTU), Local 66 is part of the American
Federation of Labor-Congress of Industrial Organizations (AFL-CIO) and
represents 5000 teachers and 1000 paraprofessionals, which include school
nurses, substitute teachers, psychologists, and school counselors within the
Boston Schools. It was started in 1965 when collective bargaining was
legalized for public employees in Massachusetts. It is the main bargaining
unit for all contract matters and actions which impact the teacher population.
The BTU has played a dominate role in the Boston education system since it
was formed by providing counsel to teachers, life and medical insurance at
group rates, and is a source of information to teachers on education matters
in Boston. The BTU is an active union organization which has played a
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major part in the protection of teacher rights and the furthering of education
aims in the Boston Schools. It has played a traditional role of working for
better salaries and benefits of its members, and is committed to the goal of
quality education in the Boston Schools. [Gosnell, 1991]
The Mission of the BTU is:
(a)

To maintain and improve the conditions of its members with
respect to salaries, pensions, tenure, conditions of employment
in general, and the right of freedom of expression in and out of
the classroom.

(b)

To raise the standards of the teaching profession by securing
conditions essential to the best professional service an
development.

(c)

To promote democratization of school administration.

(d)

To do aU in its power through collective bargaining to provide
the best education for the children we serve, [c., Contract BS/BTU
1986,p. 121]

1.10 Boston School System
The Boston Schools have a population of over 55,000 students,
encompassing 123 schools divided into five school districts, and
geographically covers 400 square miles. Each year there are over 100
teacher grievances filed for contract violations, and of these, approximately
20 cases proceed to Step 4 and require arbitration. In such a large system it
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is reasonable to understand that there will be a number of complex positions
and issues which are part of the social and administrative framework of a
city-wide school system. [Riley, 1990]
The Boston School Committee is the main governing body of the
Boston Schools and is responsible for the appointment of the Superintendent
of Schools. During the period under study, the Boston School Committee
has had 13 members which were elected for a term of two years. In July
1991 the composition of the school committee was changed to a mayoral
appointed council of nine members.
The Superintendent of Schools is the executive head of the Boston
Schools and is the main interface with the school committee on all grievance
cases. The superintendent has the responsibility to mle on all cases which
come to Step 3 in the grievance process and is responsible for determining
which cases proceed to Step 4 arbitration. All arbitration actions
recommended by the superintendent are brought before the school
committee for acceptance or rejection.
The Boston Schools/Boston Teachers Union labor contract prescribes
that arbitration cases be referred to the Superintendent of Schools for review
by the Adjudication Division of the Boston School Committee. The main
purpose of the Adjudication Division is to interact with unions on all
contract issues, including contract negotiation, grievance settlement and
representation of the schools in arbitration cases. The Adjudication Division
processes aU grievances which occur in the Boston Schools. It understands
the history and background of the Boston School's actions on aU grievances,
and is the office which forms the position of the Boston Schools in a
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grievance case. This office is a source of knowledge about school labor
relations, and has been a consistent and positive force in the working of
contract issues and making recommendations concerning the course of
grievance actions by the Boston Schools. [Riley, 1990]
1.11 American Arbitration Association
The American Arbitration Association (AAA) is a public-service, non¬
profit organization offering a broad range of dispute resolution services to
business executives, attorneys, individual employees, trade associations,
unions, management, consumers, families, communities and all levels of
government. The services include the administration of such dispute
resolution methods as arbitration, mediation, mini-trial, impartial election
and other voluntary settlement, [c., AAA , 1990]
The AAA is organized to foster study of arbitration and other forms of
alternate dispute resolution, to perfect these techniques under law, and to
administer cases in accordance with the agreement of parties, [c., AAA,
1990] Founded in 1926, the AAA has steadily grown. It administers more
than 50,000 disputes each year and has more than 55,000 experts to hear and
decide cases. In using the AAA's administrative services, parties can select
neutrals with expertise in matters of the dispute. The AAA is headquarters
in New York City and has offices located in major cities across the United
States and in Puerto Rico. Hearings may be held at locations convenient for
the parties. Also, the AAA serves as a center for education and training,
issues specialized publications and conducts research on aU forms of out-ofcourt dispute settlement, [c., AAA, 1990]

15

The AAA was selected to provide arbitrators for grievances that were
processed for the Boston Schools during the period of this study. The
Boston office of the AAA has jurisdiction for cases of the Boston Schools.
The American Arbitration Association is the prime interface with the union
and the schools in Boston for all facets which involve arbitration, and it is
the office which records and monitors all teacher contract arbitration actions
for the Boston Schools.

1.12 Benefits of the Study

The reader will be exposed to many benefits from the study, however,
the primary contribution is in the understanding of those confrontational
issues which could not be settled at a school administrative level, and were
forwarded to someone outside the school for resolution through arbitration.

There are benefits to the reader of this study which would not readily be
available elsewhere. Many facets of the arbitration process are not
publicized to the teacher in the school. The union and its involvement with
school administration may not have much meaning in the teacher's daily
school life. Arbitration relates to problems which confront teachers involved
with educational issues through the grievance process, and should be taken
seriously enough to understand it as a process of grievance relief. A
knowledge of the process of grievance arbitration will prepare the
participants to use the procedure in their work. It also provides an
understanding of the usefulness of the teachers' union. AU teachers have the
protection of the union since the union is the collective bargaining
representative for all teachers. The union must, by law, represent all
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teachers when a grievance occurs. Knowing that procedures exist to bring a
valid grievance to settlement can allow teachers the peace of mind to realize
that there is protection under the contract to address disagreements with the
administration. Also, it should be understood that the union is an institution
which is a source of knowledge and information for protection of the rights
and interests of teachers.
It is my belief that teachers have a responsibility for the education of
students. Arbitration allows the teacher the confidence to know that
disagreements with the school system will be handled in a rational way.
Arbitration allows teachers to stay focused on the classroom and their
students.
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CHAPTER 2

PROBLEM STATEMENT

2.1 Problem Statement

During the past ten years the Boston School System has been
influenced by many issues, some of which are related to the collective
bargaining agreement. Grievance and arbitration issues are part of this
history. They have helped to provide the setting which forms the labor and
management stmcture in the Boston Schools. The problem considered in
this study is an analysis of the grievance arbitration cases in the Boston
Public Schools during the period 1980-1989. The data for the research
comes from the case files of the Boston Schools, the Boston Teachers
Union and the American Arbitration Association (AAA) and represents all
the arbitration cases which have proceeded for resolution to Step 4
arbitration during the period of nine years. The study is designed to coincide
with the period covered by three union contracts commencing on 1
September 1980 and ending on 31 August 1989 with a term of three years
for each contract.

2.2 Problem Definition

The school-union contract describes what normally constitutes a
grievance, and how it should be handled. A grievance which is upheld in
arbitration is normally considered a breach of the contract. An investigation
of the grievances and the facts surrounding the cases will focus upon the
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specification of the contract cited for violation in the grievance petition. The
application and interpretation of the contract, as it applies to the grievance, is
the subject for scrutiny and judgment of the arbitrator. The study of the
grievances within the process of arbitration allows an understanding of the
labor relations trends which have taken place in the Boston Schools.

2.3 Issue Identification

The importance of the study is centered in the acknowledgment of
formidable labor issues influencing personnel actions and teacher policies in
the Boston Schools. There are specific issues which highlight the
background of the cases forwarded to arbitration. These issues are part of
the Boston School system and impact decision making because they
represent policies and positions taken by school management and the
teachers' union. Additionally, the issues are highlighted to allow the reader
to be exposed to information in much greater detail normally not available to
the line teacher or administrator. There is particular emphasis on the process
of arbitration as a means to resolve teacher issues with the school
administration. Additionally, the substance of the cases and the results of
the arbitration findings would be of interest to both teachers and
administrators. The study intends to demonstrate and explain that arbitration
issues are not necessarily problems, but are part of a normal, prearranged
structured approach which allows an orderly administration of the schools.
It demonstrates that the process of arbitration is a rational and effective
method of dispute resolution for teacher contract issues.
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The study is undertaken with the permission of the Adjudication
Division of the Boston Public Schools, the Boston Teachers Union, Local
66, and the American Arbitration Association (AAA) which granted access
to their arbitration case files, and provided a perspective for understanding
the issues in grievance arbitration in the Boston Schools. The study focuses
upon issues which led to grievances and the resultant process of arbitration.
Also, this study examines the contractual requirements and language of the
Boston Teachers Union and the Boston School Committee Collective
Bargaining Agreements during the period of the study. Critical teacher
personnel issues are identified in the cases and provide awareness of the type
of conflict which can sometimes occur in a school system.

2.4 Limitations of the Study

The study is limited to a review of the cases which are
documented in the official arbitration awards rendered by arbitrators from
the American Arbitration Association and does not review the records which
were documented by the Boston Teachers Union and the Boston Schools.
Therefore, data was not examined to allow an insight into the union or
school position on a particular case unless it was provided by the arbitrator
in the award opinion. This investigation thus represents a profile of one
aspect of the cases which comes primarily from the arbitration awards and
the rationale explained in the award. Additionally, no information was taken
from school administrators.
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The investigator has no official position in either the Boston Schools or
the Boston Teachers' Union. If the investigator had been associated with
either party, the study may have been biased.
This study addresses the official, formal and objective conclusions of
arbitration. It does not examine the methods to alleviate arbitration or the
causes which lead to grievances in the schools.
The award files of the Boston School Committee, the Boston Teachers
Union and the American Arbitration Association, may not have contained
every award which was issued during the period since these cases go back
more than ten years and are stored on paper documents. In some cases
background information was documented while the case proceeded to
arbitration which provides additional perspective of the case for the
investigator.

As fascinating as the Boston Schools' arbitration case documents
might be, they are viewed only as what has happened in Boston during the
period and have no relation to United States public education as a whole.
This study does not attempt to prove that this local school system can have
application to the behavior of schools in other places. However, Boston has
a large urban school system and it is possible that the arbitration cases share
some similarities with other urban schools.

This investigation does point to some important directions for further
research. Only the final stage of the grievance and the arbitration decisions
has been examined in the study. Further research in school arbitration
should include personal interviews with school administrators, union
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officials and teachers who have been involved in arbitration to understand
their perception of the process as it proceeds through the grievance steps to
arbitration.

2.5 Historical Perspective

The cases on file at the American Arbitration Association, the Boston
Schools and the Boston Teachers Union are considered primary historical
sources since they are the official records associated with the case as it was
documented during and after the arbitration process. The period 1980-1989
represented three union-school contracts or about a decade of school
arbitration in Boston. A nine year period of the study was selected to do a
trend analysis to see what occurred over a lengthy period of time. There is
sufficient evidence and documentation in the official arbitration awards to
allow a case analysis approach. This approach allows a sufficient
determination of the trends in arbitration for the period and gives the reader
an understanding of the historical significance of arbitration of teacher
grievance issues in the Boston Schools for the period.
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CHAPTER 3

REVIEW OF LITERATURE

3.1 The Field of Arbitration

The field of arbitration in labor relations has been divided into two
parts. They are:
(a)

contract negotiation disputes or "interest" arbitration, and

(b)

contract interpretation disputes or grievance arbitration
which is the arbitration of rights. The latter is the more
prevalent area of arbitration, [d., AAA, 1990]

3.1.1 Contract Negotiation Disputes

When parties are unable to reach an agreement on contract terms, the
deadlock may be referred to arbitration. This situation can occur for new
contract negotiations, as well as wage reopening disputes. Some contracts
provide in advance for arbitration of wage disputes, [d., AAA, 1990] This
area of arbitration is also referred to as "interest arbitration" and is used
primarily in the public sector, often under procedures dictated by statute.
[Seitz, 1982]
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3.1.2 Contract Interpretation Disputes

These disputes normally address grievances and constitute the
majority of disputes which go to arbitration. This more common procedure
is concerned with contract application and interpretation. Over 90 percent of
aU collective bargaining agreements aUow for binding arbitration, [c., AAA,
1990]

In the study of the Boston Schools arbitration cases we are concerned
with contract interpretation disputes or grievance arbitration which takes
place after a contract has been negotiated and is in place. This form of
arbitration is concerned with the structure of the contract which is submitted
to an outside arbitrator to judge its meaning or to determine a violation.

3.1.3 Legal Status of Arbitration

The law has played a limited role in the formulation of arbitration in
the United States. Arbitration is a product of private contract between labor
and management. The parties who have signed the contract honor their
agreements to arbitrate by presenting their cases informally to an arbitrator.
In turn, the courts and legislatures have also honored the private contract of
the parties in arbitration and have wisely limited their roles in the arbitration
process. [Elkouri and Elkouri, 1985]

The law has been primarily concerned with the enforcement of
agreements to arbitrate. The role of the law for both the private and the
public sectors has been limited to allow arbitration with the review and
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enforcement of awards. The law has permitted a high degree of flexibility
regarding arbitration which has been essential in the success of the
arbitration process. [Elkouri and Elkouri, 1985]

In most states the legal status of arbitration is governed more by the
common law than by statute. The Department of Labor provides some
guidance with respect to statutory arbitration. It concludes that common law
arbitration rests upon the voluntary agreement of the parties to submit their
dispute to an outsider. Awards may be set aside only for fraud, misconduct,
gross mistake, or a substantial breach of the common law. State arbitration
statute is not in conflict with any of the common law mles and proceeds in
the same way as the federal statutes regarding arbitration. [Ziskind, 1943]

Federal and state laws have promoted arbitration first in the private
and then in public sector arbitration. Because arbitration is useful in the
private sector as a valuable dispute resolution method it gave credibility to
its value in public employment. [Elkouri and Elkouri, 1985]

3.2 The History of Arbitration

Arbitration had its beginnings as early as 1902, but did become a
legally defined method of resolving labor conflicts until the National Labor
Relations Act or Wagner Act on July 5,1935. The Act established the
National Labor Relations Board which was set up as an independent board
authorized to investigate complaints, issue cease and desist orders against
unfair labor relations affecting interstate commerce, safeguard the right to
bargain collectively and arbitrate disputes. Congress had enacted in 1925 the
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US Arbitration Act, [9 US. Code 1, 1947], a statute to enforce commercial
agreements' members to arbitrate where parties to labor agreements began to
predicate enforcement suits on this act.

Arbitration became a recognized and established practice during
World War n when Congress established the National War Labor Board by
Executive Order on July 7, 1942 to aid the war effort. The board was used
to settle labor disputes and encouraged contracts contain a grievance
arbitration clause providing for future disputes over the interpretation and
application of the contract. After the end of the war, the arbitration process
founded in this legislation was recognized by both labor and management as
beneficial and was continued. It supported arbitration by the parties as the
most desirable way to settle disputes over the interpretation and application
of collective agreements. [National Labor Relations Act, 1935]

In 1945 the President's Labor Management Council unanimously
recommended that aU labor contracts contain a specific procedure for the
settlement of grievances. The Taft-Hartley Act of 1947 which later became
the Labor Management Relations Act (LMRA) made grievance arbitration a
cornerstone of the Nation's labor policy. Section 203a of the Act of 1947
states:

Final adjustment by a method agreed upon
by the parties is hereby declared to be
the desirable method for the settlement
of grievance disputes arising out of the
application or interpretation of an existing
collective bargaining agreement. [Taft-Hartley
Act, 1947, p. 14]
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This caused most employers and unions to adopt grievance and
arbitration procedures in their contracts with virtually all agreements in the
private sector containing some sort of grievance arbitration clause. [Lovell,
1985]

After enactment of Section 301 of the Labor Management Relations
Act, [29 US. Code 185,1964, generally referred as Section 301] in the
Textile Workers Union v. American Thread Co., Judge Wyzanski held that
an agreement to arbitrate a dispute concerning the interpretation and the
application of a labor agreement could be enforced under Section 301, but
the guiding analogy should be under the US Arbitration Act. [32 LRRM
2205 (D. Mass. 1953)] The Supreme Court decisions in three cases known
as the "Steelworkers Trilogy" recognizes arbitration as an efficient means of
resolving labor collective bargaining impasses. [Seitz, 1982] Since the
interpretation of the US Supreme Court, arbitration practice was accepted
under the Arbitration Act. This then followed as the procedural law
applicable to labor arbitration. Since the Court's decision the National Labor
Relations Board has specifically held that the federal law requires the parties
to a contract to honor the contractual obligation to arbitrate rather than
pursuing other remedies under the law. [Joseph Schlitz Brewing Co., 175
National Labor Relations Board, 141,70 LRRM 1492 (1969)]

In the Lincoln Mills case the US Supreme Court held that Section 301
authorizes the federal courts to fashion a body of federal law for the
enforcement of collective bargaining agreement provisions for arbitration.
[77 US Supreme Court 917, 353 US 448, (1957)]
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The arbitration of disputes has been affirmed by congressional policy
which favors settlement through the machinery of arbitration. Arbitration
has been increasingly recognized as a vital part of the collective bargaining
process for the avoidance of disputes. [29 USC 141, n 7]

3.3 Arbitration in the Public Sector

A task force effort directed under Arthur Goldberg, then Secretary of
Labor, studied problems of public employment. Secretary Goldberg's
findings resulted in President Kennedy issuing Executive Order 10988 on
January 17, 1962. This order gave federal employees the same rights of
collective bargaining as given to private employees under the National Labor
Relations Act. It was the format for public employees to follow in seeking
negotiation rights with employers. [Langan, 1985]

Since the 1960's there has been a tremendous growth of employee
collective bargaining in the public sector with an expanding use of
arbitration for public sector disputes. Most grievance arbitration issues in
the public sector do not differ from private sector issues. Arbitrators try to
apply the same standards in both areas. The same principles and precedents
from private sector arbitration are often considered and utilized in public
sector disputes. [Elkouri and Elkouri, 1985]

Following the federal lead allowing collective bargaining for public
employees, many states and municipalities have authorized bargaining and
dispute resolution activities by public employees. Roughly two thirds of the
states have enacted statutes relating to collective bargaining in public
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employment. Many of these states give statutory rights to all or most public
employees. Many states also have statutes providing for grievance and
arbitration in the public sector. [Freeman, 1986] The courts of several states
have held that statutory authority is required to legalize bargaining of public
employees. [Elkouri and Elkouri, 1985]

The first documented collective bargaining agreement for public
school employees occurred between the Federation of Teachers of Cicero

m., and the Cicero Board of Education in 1944. The contract contained
many of the standard features of private labor agreements including
grievance procedures. [Cresswell, 1982]

In Massachusetts, arbitration in public education has been allowed
since 1965. State statutes approach the issue of arbitration with the
requirement that all contracts in public education have a binding arbitration
clause. [Massachusetts Statute ALM GL c 150 1965 349 Mass 659, 212 NE
2d 243. ]

Most of the contracts found in public education have grievance
procedures under which disputes are resolved by a decision from a third
party. Teachers have preferred arbitration and have been highly successful
in achieving their goal. By the mid-1980's more than 80 % of all public
education contracts in the US had binding arbitration. Grievance procedure
and arbitration have now become the cornerstone of school teacher
contracts. [Stuart and Goldsmith, 1986]
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3.4 Theories of Dispute Resolution

There are established theories and methods which have been used in
the resolution of disputes in the field of labor relations. Some of these
theories are used as a reference in deciding an arbitration case and can help
to define the criteria for settlement. Some of the more common theories
used in labor relations are described herein.

3.4.1 Past Practice

One of the more important theories used in negotiation of a collective
bargaining agreement and in the arbitration of grievances is the theory of
past practice. This theory is based on the concept that actions continued for
a period of time which are acceptable to both parties, and not challenged,
constitute acceptance of past practice. In the resolution of disputes it is one
of the more common ways of classifying grievance and arbitration issues.

The issue of past practice is usually raised by the union on behalf of
an employee as a neutralizer of a management prerogative which may seek
to change the practice. It can render the management prerogative as
impotent. [Salmon, 1983] It is used to support allegations that the language
of the written contract has been amended by mutual action and agreement.
[Elkouri and Elkouri, 1985] This non-intervention of actions allowed over a
period of time, by either side, is considered a part of normal business and
contends that these practices were acceptable, and not an infringement of
anyone's rights. This theory may help the management rights theory when a
school has violated a convention of its own past practice. The school may
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claim management rights, but a review of its past practices may show that it
never did claim these unilateral powers. [Elkouri and Elkouri, 1985]

Past practice and custom constitute one of the more significant factors
for labor-management arbitration. Introductions of past practice are used for
the following purposes:

(a)

to provide the basis of mles governing a matter not included in the
written contract;

(b)

to indicate the proper interpretation of ambiguous contract
language; or

(c)

to support allegations that clear language of the written

contract has

been amended by mutual action and agreement, [a., AAA, 1986]

Arbitrators have held up past practice in settling grievances. Here is
what one arbitrator said: "It is generally accepted that certain, but not aU,
clear and long standing practices can establish conditions of employment as
binding as any written provision of the agreement". [Jones, Alpena General
Hospital., 50 LA 48, 51 (1967)] In another arbitration it was pointed out by
the arbitrator: "A union-management contract is far more than words on
paper. It is also all the oral understandings, interpretations and mutually
accepted habits of action which have grown around it over the course of
time" [Coca Cola bottling Co., 9 LA 197,198) 1947)]
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In the argument for enforcing a management rights clause, the school
system may have continued contradictions which are enforced by its own
past practices. The school may claim a management right, but a review of
past practices may show that the school did not in fact use its rights in any
practices of its governance of the school. If it did not use this right in the
past, then it may be limited now in continuing it in practice. Arbitrators will
look at both sides of past practice on an issue to see if management is either
for or against a convention or practice. [Brody and Williams, 1980]

3.4.2 Management Rights

Most school contracts have a clause which includes language
affirming management rights, in which school management reserves certain
areas for unilateral management decision making. The management rights
theory uses the argument that actions by management are needed because
management requires certain rights in order to perform the management
functions of the organization. This clause normally addresses the area of
setting standards and performance as traditional management rights. [Oregon
Univ., 1985]

Management rights is one of the most common defenses used by
management in arbitration. The use of this clause by management to enforce
key rights can put the union in a much weaker position in regard to contract
issues and grievances. When the language of the contract is somewhat
ambiguous then management rights can be claimed as an excuse for
management to take a unilateral action, [c., AAA, 1990]
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Management rights clauses in the contract normally provide that all
normal prerogatives of management shall be retained by the organization or
school system except as specifically limited or abridged by the provisions of
the agreement. Management has control over the quality of its product,
however management rights of action are often severely restricted by
requirements of seniority recognition. This may include the layoff of
employees, bumping, promotion and transfer, demotion of employees,
discharge, discipline, merit increases and compulsory retirement. [Elkouri
and Elkouri, 1985]

Labor relations legislation by stimulating collective bargaining set the
stage for restrictions of management rights through provisions in the
collective bargaining agreements. Throughout the history of labor relations
and through the courts there have been inclusive references to restrict
management rights. The courts have held that wages, hours, vacation pay,
subcontracting, discharges, insurance benefits, work loads, work standards,
bonuses, pensions profit sharing, change of insurance plan administration,
merit increases, work schedules, and many others have been the subject to
include in the collective bargaining agreement and restrict management
prerogatives. [Elkouri and Elkouri, 1985]

All three BS/BTU contracts representative for the period of this study
have management rights clauses. Specifically, the contract management
rights clause allows the superintendent "to retain all powers, rights, duties
and authority prior to the agreement and points out certain rights reserved for
management." Some examples of management rights from the Boston
Schools are where "management reserves the right to establish standards for
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the hiring of teachers and the right to determine which texts will be used.
An example of the restriction of management rights is taken from the Article
4, A, 2 of the BS/BTU contract where teacher rights are defined regarding
class size, teacher load and duty assignments. These actions in the contract
affirm certain rights for the teacher and tend to lessen the rights of
management, [c., Contract BS/BTU , 1986]

Specific contract language regarding management rights and their
specific delineation can help to alleviate any questions which may arise out
of management decisions. The specific areas reserved for management are
already negotiated into the contract. The management rights clause is
considered useful later by discouraging grievance filings and in the
presentation of grievances to arbitration. [Shenk and Sheehan, 1987]

Usually the arbitrator will be cautious in approaching cases of
management rights. A common approach will be to recognize the broad
powers of management, but also to recognize that management entered into
the collective bargaining agreement and has voluntarily surrendered some of
its authority in the agreement. Management will try to negotiate those
clauses which affirm their rights during the formation of the agreement, [b.,
Douglas, 1985]

3.4.3 Bargaining History

Another important aspect in the interpretation of an ambiguous
contract during arbitration is to review the bargaining history of the parties.
This theory uses an argument applying former policy and contract history as
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a precedent. Arbitrators use the bargaining history of the parties to help
guide settlements in arbitration. [Elkouri and Elkouri, 1985] One party
seeks to change a policy because strong evidence shows that a previous
condition found in the intent of the parties has precedence in the eyes of the
arbitrator. Bargaining history may help to support the theory of past
practice. The arbitrator has to be careful in using the importance of
bargaining history in arbitration because this theory may give the party an
advantage gained in arbitration which was not negotiated in the contract.
[Jascourt, 1982]

Both bargaining history and past practice issues come into play in
interpretation of the contract when language is ambiguous and the arbitrator
is looking at ways to determine the rights of the parties involved. The past
bargaining history of the parties, including the criteria they have used, are
helpful to arbitrators. The arbitrator considers past practice a primary factor
as a standard to incorporate past conditions into the interpretation of the
collective bargaining agreement. [Elkouri and Elkouri, 1985]

3.4.4 Plain Language

If the language of the agreement is clear and useful, the arbitrator will
not have to give it meaning other than of what is expressed. The arbitrator
cannot ignore plain and clear-cut contractual language. He may not add new
language and usurp the role of the parties to the agreement. As a neutral he
is less likely to commit the error of seeing or interpreting what one would
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like to find in the contract as to what is actually written. However, language
which on the surface may appear unambiguous may after study have a
hidden or latent meaning. [Elkouri and Elkouri, 1985]

Arbitrators give words their ordinary and popular meaning in the
absence of anything in the contract that they were intended in a different
sense. For instance the word ’’may" will be given its ordinary "permissive"
meaning in the absence of evidence that there is a stronger interpretation of
the word.

Where very broad language has been used the arbitrator may not apply
it literally, but apply it restrictively in order to produce an intended result as
the arbitrator has determined from the entire contract stmcture. [Elkouri and
Elkouri, 1985]

3.5 Interpretation of the Contract

The grievance arbitration process is tied to the collective bargaining
agreement, specifically to the exact wording which frames the regulations
enforcing the rights and responsibilities of management and faculty.
[Beckman and Zirkel, 1983] The grievance process begins with the drafting
of the union contract. Arbitrators try to understand the contract meaning as
it was agreed by the parties. [Salmon, 1983]

The contract serves as the substantive source from which the dispute
can be resolved. Also the contract gives the arbitrator his/her power and
authority. The arbitrator will examine a number of clauses in the contract.
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These clauses may be examined for the definition of a grievance, the actual
grievance procedure and the recognition clause of the collective bargaining
agreement. Additionally, the arbitrator will examine the contract for articles
which have been cited for violation in the grievance petition in anticipation
of giving the meaning and mling of the validity of the contract violation.
[McGhenhey, 1982]

Figure 3.1 is a sequence of events which describes the process that the
arbitrator will follow to clarify ambiguity in the contract. It depicts two
approaches which allows a clarification of the sequence to arrive at contract
interpretation and award.

Arbitrator reviews grievance
*
*
Reviews contract wording
*
*

*

*

If contract ambiguous
*

If contract unambiguous
*
*

Reviews contract
*
*

Present evidence at hearing
*

Interprets contract

Interprets contract
*

*

*

Renders award
Arbitrator's Approach to Grievance Resolution
[Brody and Williams, 1980]
Figure 3.1
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In contract interpretation the basic intent of the arbitrator is to find out
if ambiguous contract language exists and needs interpretation. If this is
clear in the contract then the arbitrator will emphasize the language as stated
in the contract. If there is ambiguity the arbitrator wiU mle on his
interpretation of the contract. The arbitrator wiU look at other evidence to
determine if the contract is ambiguous in order to clarify ambiguity. But
mostly the arbitrator will have to rely on the terms of the contract as a basis
for his/her decision. Here the arbitrator has the task to determine what the
parties intended in the contract when the wording is not clear. This is done
by examining other parts of the contract to understand the context of the area
under question. The parties will argue in favor of one side or another when
to prove their points in defense or against contract ambiguity. The contract
may or may not mention the disputed area in the case. [Brody and Williams,
1980]

The grievance process allows contract enforcement by bringing an
issue of contention into an identified procedure set up by both sides to reach
settlement. [Lovell, 1985] Ambiguity in the contract usually means that the
parties didn't fully express their intent with clarity during the formation of
the contract. The arbitrator seeks to determine the mutual interests of the
parties on their behalf.

3.6 Choosing the Arbitrator

Arbitrators selected to decide cases for the Boston Schools are sourced
from the American Arbitration Association [AAA]. Potential arbitrator
candidates are required by the AAA to provide a statement of professional
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qualification and references that would be acceptable to both labor and
management. Arbitrators are nominated by professional people associated
with the field of labor relations. At least four letters of recommendation are
required, one each from unions, management, and from two neutral parties
before the AAA accepts an arbitrator. This is in addition to the normal
screening and background verification done by the AAA. [Berardi, 1990]

Arbitrators normally have experience in labor or industrial
relations and have been associated with arbitration from either business or
public service. The majority (over 70%) of arbitrators have a law
background and have worked in the field of labor relations for at least ten
years. [Berardi, 1990]

3.6.1 Code of Ethics

All arbitrators subscribe to a Code of Professional Responsibility and
Ethics promulgated by the National Academy of Arbitrators of the AAA.
The code and the mles of the AAA provide arbitrators guidelines of
expected behavior. See Appendix A for a summary of the code. There are
strict requirements for arbitrators to disclose any circumstances that might
disqualify them from being impartial. Arbitrators treat all matters during the
hearing as confidential, and unless otherwise directed by the parties involved
should perform all duties in a timely manner, including the rendering of the
decision.

The code is a privately developed set of standards for professional
behavior and applies to voluntary arbitration of labor-management grievance
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disputes. It is directed to any impartial person, who acts as an arbitrator,
who acts with conferred authority to decide issues or to make formal
recommendations. It prescribes that arbitrators should have the essential
personal qualifications of "honesty, integrity, impartiality and general
competence in labor relations matters". Inherent in this requirement of
personal qualifications are the demonstrated ability to exercise these
personal qualities "faithfully" and with "good judgment". [Simkin, 1988]

Arbitrators are required to decline appointment in a case where the
arbitrator feels the case is beyond his/her competence. Some cases may
require specialized knowledge or experience in order to be able to fuUy
comprehend the issues. [Berardi, 1990]

Arbitrators must observe both the limitations and inclusions of the
jurisdiction conferred by the agreement. This is where an arbitrator may
need to exercise his/her specialized experience in the field related to the case
subject matter. In the cases related to the schools a background and
understanding of the level and issues of education as a subject specialty
would be beneficial. [Brody and WiUiams, 1980]

Both sides in the selection of an arbitrator are looking for someone
who would be impartial and objective, and would have a degree of neutrality
in the case. Arbitrators at the time of appointment to a case normally do not
work in the field from which the case comes from. [Berardi, 1990]
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3.6.2 Arbitrator Selection

The arbitration process comes from the contract, as does the
arbitrator's authority. The jurisdiction of the arbitrator must be agreed by
both parties during contract formulation.

The arbitrator is normally a person or a panel of one or more people
who have been mutually chosen by the parties involved in the arbitration. A
list of arbitrators by name from the local or state labor board, the AAA or the
Federal Mediation and Conciliation Service can be provided to the parties
before a case is considered. The Boston Schools use the AAA. The
arbitrator may or may not have any experience in the field of education. The
most common procedure for the selection of an arbitrator in school
arbitration is to use a single arbitrator selected for a particular grievance
hearing. [Brody and Williams, 1980]

The AAA maintains a list of arbitrators who have passed a rigorous
review for the highest standards of experience and background. Once
accepted by the AAA for the panel of arbitrators the individual's name is
sent out for selection in a particular case, [d., AAA, 1990]

Unless the contract provides for a different method, the parties in the
case upon submission of a "Demand for Arbitration", opens the arbitration
process. Both parties are given a list of identical names of potential
arbitrators. The list contains the names of nine arbitrators. The parties are
allowed seven days to select an arbitrator, and each side can cross out all the
names, or some of the names, with the remaining names prioritized in order
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of preference. The name with the highest priority from both parties is
selected for the arbitration. If the first list is not acceptable, and no single
name is agreed upon by both parties, then a second list of nine arbitrators
will be provided for another round of similar selection procedures. If the
second list fails to provide an arbitrator acceptable to both parties, then an
administrative appointment is made by the AAA of which both sides are
required to accept. [Berardi, 1990] Since the Boston Schools uses
arbitrators from the AAA it also uses the procedure described above. The
BS/BTU contracts do not specify any additional requirements for selection
of arbitrators other than that provided by the AAA.

3.6.3 Arbitrator's Authority

According to the contract requirements, the arbitrator may only mle
upon disputes or controversies which involve the "meaning, interpretation or
application of an expressed provision of the contract", [c.. Contract BS/BTU,
1986]

Arbitrators exercise powers given to them by the parties in the case
whose vested interest is protected and expressed through the contract. In
most cases, as with the Boston Schools, the arbitrator is empowered to make
a final and binding decision. When an arbitrator has final and binding
authority, he/she may make non-binding recommendations on various
matters. The recommendations are normally extended from the case or are
inferred from the contract. The arbitrator may declare whether or not the
contract has been violated, why he/she made a decision, and what remedy is
required on the part of one of the parties. The main goal of the arbitrator is
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to issue an award which will settle the grievance within the constraints of the
contract. Any additional settlements on the part of the arbitrator are provided
in an attempt to improve the overall relationships of the parties. This could
also have the potential to solve any problems beyond the arbitration case.
Arbitrators, however, are cautious in making non-binding recommendations
and normally keep within the contract. [Brody and Williams, 1980]

Some agreements allow the authority of the arbitrator to examine
external law and construe the provisions in the labor agreement so the award
will be compatible with public law. These "saving clauses" and "legal
supremacy clauses" in labor agreements permit external law to be absorbed
into the labor agreement to produce awards that are compatible with external
law. [Fairweather, 1983] These procedures allow the contract to have
consistency with the law so there are no unlawful conditions in the contract
which may violate the rights of the individual under the law.

In some arbitration cases the use of a tripartite board is authorized,
although this is not the case in the Boston Schools. The tripartite board is
made up of one or more members selected by management, an equal number
selected by labor, and a neutral member who serves as chairman. The labor
and management members act as advocates for their particular respective
positions. [Elkouri and Elkouri, 1985]

Arbitrators have the responsibility of ferreting out the facts in the
investigation and to pinpoint the issues during the hearing. This is done by
investigation of the evidence presented by both the parties. This is a difficult
process and requires substantial experience on the part of the arbitrator.
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3.7 Participation of the Arbitrator

The arbitrator is free to participate personally in the hearing by asking
questions, seeking information and exploring all avenues to the extent
reasonably necessary to satisfy himself that he has been fully informed as
fully as possible. The intent of this activity by the arbitrator is to solicit the
facts in the case and to draw his conclusions of the circumstances
surrounding the case. [Elkouri and Elkouri, 1985]

On occasion the arbitrator can gain a better understanding of the facts
in the case if he personally visits the physical site or place of incident
directly involved in the dispute. Whenever the arbitrator deems it necessary
he/she may make an inspection in connection with the dispute after written
notice to the parties, who may be present at the inspection. [Elkouri and
Elkouri, 1985]

3.8 Prehearing Steps

Either party to the dispute may file a demand for arbitration with an
office of the AAA, provided it is signed by both parties. A demand
document is a brief statement of the matter of the dispute and the relief
sought. The AAA wiU communicate with the arbitrator and the parties to
arrange a suitable time and place for the hearings. The maximum time
allowed for scheduling the arbitration is 45 days after filing. The voluntary
labor arbitration rules from the AAA apply. The AAA will supply forms for
the demand for arbitration, [d., AAA, 1990]
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The grievance settlement process is normally conducted by non¬
lawyers. However, lawyers play a role once the grievance has progressed to
a level beyond Step 2. Lawyers are part of the grievance and arbitration
process in the movement of grievances through the process in the Boston
Schools. In addition, lawyers are used for appearances before the courts and
labor boards. The school committee is most likely to use a lawyer for
administration of the grievance in anticipation of the grievance going to
arbitration. Normally the individual submitting a grievance is represented
by the union rather than being permitted to present the grievance
individually. During the actual arbitration hearing each side uses lawyer
representation to present their case to the arbitrator. The use of lawyers is
prevalent in the practice of arbitration because of the legalistic positions
which are sometimes taken by the parties and because the case could be sent
to the courts in a future action that may come from the case.

By the time the case moves to the arbitration stage both parties have
spent many hours discussing the grievance. The many facets of the case
have been reviewed by the counsel to the parties. This review time is
important because it will be necessary to impart this understanding to the
arbitrator who knows very little detail about the case until the hearing
begins. Therefore, thorough preparation by all participating parties who will
be part of the hearing is advised. The AAA recommends some techniques in
preparation for the hearing as provided below.
>

(a)

Study the original statement of the grievance and review the history of
the case through every step.
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(b)

Review the demand statement to help identify what is the remedy
sought. The grievance may seek broad corrective action, but under the
constraints of the contract the arbitrator may only be requested to
address a narrow part of the grievance in his decision.

(c)

Thoroughly review the collective bargaining agreement to look for
relative clauses that may have bearing upon the grievance.

(d)

Go through all the documented evidence to be familiar with the facts
in the case. These are usually supporting documents that will be
presented in the case.

(e)

Interview the witnesses to determine the usefulness of evidence.

(f)

Study the case from the other side's point of view and be prepared to
answer questions of these opposing points.

(g)

Discuss the case with others in your organization to allow a fresh
point of view. Be careful to ensure confidentiality.

(h)

Look at previously published awards that may be similar in content
with the case under dispute, [d., AAA, 1990]

As a general rule, selection of the hearing site is left to the parties.
Rule 10 of the AAA Voluntary Labor Arbitration Rules provides that "the
Parties may mutually agree upon the locale where the arbitration is to be
held". Normally this is a neutral site away from the place of work.
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3.9 The Arbitration Hearing

The date of the hearing is set by the arbitrator after conferring with the
parties involved. The arbitration is a private hearing normally, and is not
open to the public. Those persons having a direct interest in the case
ordinarily are allowed to attend the hearing. Other persons are permitted to
attend with the permission of the parties and the arbitrator. [Elkouri and
Elkouri, 1985] After an introduction of the arbitrator and the swearing-in
ceremonies, the normal sequence of events as recommended by the AAA for
the proceedings is described in subsequent paragraphs.

3.9.1 Opening Statements

There are opening statements by the initiating party, followed by the
statement of the other side. This part of the proceedings helps the arbitrator
understand the evidence and the issues involved in the case. It should
indicate what is to be proved by each side and specify the relief sought. It
stipulates the clause in the contract believed to be relevant in the case and
seeks to link a specific rationale for resolution. Because of the importance
of the opening statement, parties like to provide it in writing to the arbitrator.
It then becomes a part of the permanent record, [d., AAA, 1990] The
BS/BTU arbitration hearings normally follow the practice described above
which is the standard practice recommended by the AAA. In the Boston
Schools' arbitrations the AAA has provided aU the arbitrators for the study
period which has aUow consistency for the framework of the hearings.
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3.9.2 Presentation of Evidence

This is the main part of the hearing where evidence is presented in the
form of witnesses, arguments and supporting documents. Most important is
the collective bargaining agreement and its bearing upon the issues in the
case. This essential part of the hearing might include such material as settled
grievances, joint signed memorandum of understanding, testimony of
witnesses, correspondence, official minutes of contract negotiations,
personnel records, medical reports and wage data. All materials should be
physically presented to the arbitrator. Properly presented documented
evidence can be most persuasive, given a high priority and has a positive
influence in the formation and posture of the case, [d., AAA, 1990]

Each party is allowed to object to evidence when it believes the other
party is seeking to introduce improper evidence or argument at the
arbitration. A party is also allowed to object to evidence which is considered
irrelevant or has little or no bearing on the case. Objections should have a
plausible basis, [c., AAA, 1990]

Strict adherence to the mles of evidence is not part of the arbitration
hearing. As stated by a federal court:
In arbitration the parties have submitted
the matter to persons whose judgment
they trust, and it is for the arbitrators to
determine the weight and credibility of
evidence resented to them without restrictions
as to the mles of admissibility which apply
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in a court of law. [Instrument workers
V. Minneapolis-Honey well Co., 54 LRRM
2660, 2661 (USDC 1963)]
Affidavits are sometimes used in arbitration and are given
consideration and limitations of other forms of hearsay evidence. AAA Rule
29 allows arbitrators to receive and consider the evidence of witnesses by
affidavit, but recommends giving it only such weight as they deem it entitled
to after consideration of any objections made by its admission. [Elkouri and
Elkouri, 1985]

3.9.3 Examination of Witnesses

Each side may bring witnesses to present information and
evidence in the presentation of facts in the case. Arbitration hearings are
less formal than court cases. The arbitrator controls the flow of information.
Parties are given more latitude with regard to admissibility of evidence.
Questions from counsel are useful to emphasize points made or to focus the
testimony. Every witness is subject to cross examination. Some of the
purposes of the cross examination are the disclosure of facts the witness may
not have mentioned, correction of misstatements, rectifying contradictions,
and attacking the credibility of the witness. The arbitrator may in his
discretion require witnesses to testify under oath administered by any duly
qualified person, and if required by law or requested by either party, [c.,
AAA, 1989]
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3.9.4 Summation

Before the hearing is closed, both sides are permitted time to give a
summation of their position. This is usually the place a summarization of
the factual situation and to pointing out the issues and the decision the
arbitrator is asked to make, [d., AAA, 1990]

Arbitrators may grant continuances or adjourn the hearing from time
to time with their own motion or at the joint request of the parties.
Arbitrators will grant an adjournment if one of the parties shows a good
cause. [Elkouri and Elkouri, 1985]

Under Rule 32 of the Voluntary Labor Arbitration Rules of the AAA
and in accordance with general practice, a hearing may be reopened by the
arbitrator on his own motion or on a motion by either party for good cause
shown at any time before the award is rendered.

3.9.5 Post-hearing Briefs

It is well established that either or both parties may file post-hearing
briefs. This is the summation of the case and pertinent points which the
counsel wishes the arbitrator to review in detail before rendering a decision.
A sample brief contains a reiteration of the specific contract article and it’s
application as seen by the party submitting the brief. Additional information
in the brief is a statement of the facts, the primary issues in the case, the
main points of the argument and conclusions by the party. The brief allows
more detailed information about the law or the history behind a position.
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It is accepted in labor arbitration that post-hearing briefs be limited to
argument and to evidence and testimony at the hearing itself. [Friedman,
1991] The arbitration cases of the Boston Schools had approximately 15%
of the cases with post-hearing briefs.

A formal written transcript or record of the hearing is not usually
necessary with the use of a reporter less frequently used. This only causes
additional cost and time and should be justified by the type of case and the
view of the parties in the case. In most cases the arbitrator simply takes
notes and this along with the briefs ordinarily makes a transcript
unnecessary. [Elkouri and Elkouri, 1985]

3.10 Early Settlement

On some occasions the role the arbitrator plays can help to mediate a
settlement prior to an award. The arbitrator has to be careful in making any
suggested solutions because if the mediation fails, the parties may no longer
feel the arbitrator is unbiased. A direct settlement by the parties of some or
aU of the issues at any stage of the proceedings must be accepted by the
arbitrator as a settlement of the case, [a., AAA, 1990] In the Boston
Schools there have been at least 51 cases during the study period where the
parties agreed to settle. Additionally, 78 grievances were withdrawn while
the case was being processed for arbitration or had reached the level where
an arbitrator was being selected and before the parties went forward for an
arbitration judgment.
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3.11 Reopening of the Hearing

Under accepted practice the arbitrator on his own motion, or upon a
request of one of the parties for good cause may reopen the hearing at any
time before the award is rendered. There should be exceptionally strong
reasons to reopen a hearing. Since the arbitrator seeks to learn aU the facts in
a case, then it is reasonable that the arbitrator wiU do all he/she can to ensure
sufficient evidence is allowed the opportunity to be presented. [Elkouri and
Elkouri, 1986]

3.12 Credibility in Arbitration

In an attempt to provide some practical advice to parties who may be
involved at an arbitration hearing the following list of helpful information is
provided which if used will allow a better use of the arbitration. These
useful hints provide ways to lose credibility in arbitration.

(a)

Using arbitration as a harassing technique by arbitrating
grievances that cannot be won.

(b)

Over emphasis of the grievance by the union or over
exaggeration of the employee's fault by management.

(c)

Insufficient preparation, with reliance on a minimum of facts and a
maximum of arguments.
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(d)

Introducing witnesses who have not been properly prepared
as to demeanor or the importance of their testimony in the case.

(e)

Unsuccessfully attempting to conceal essential facts or to
distort the tmth.

(f)

Refusing to show books, records, or other documents,
testimony in the case.

(g)

Clogging the procedure with legal technicalities.

Gi)

Withholding full cooperation from the arbitrator.

(i)

Disregarding the ordinary rules of courtesy and decorum.

(j)

Engaging in a debate with the other side. At the arbitration
hearing efforts should be concentrated on convincing the
arbitrator, [a., Coulson, 1983]

The information provided above is for instmctional purposes and has
application in all arbitration cases and can be used when preparing for or
being a party to an arbitration hearing.

3.13 Alternate Arbitration Procedures

The BS/BTU contract allows for alternate procedures for
unresolved grievances which can be presented to a closed panel of
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arbitrators and not to the AAA for settlement. During arbitration the panel
acts in the same manner as a sole arbitrator with the same mles and
procedures during the hearing, [c., AAA Contract BS/BTU, 1986] The
panel gives the parties the understanding of a consensus from three
arbitrators which may provide a greater perspective on the issues and
concerns in the case. Awards have final and binding application as in the
case with using a sole arbitrator.

3.13.1 Expedited Labor Arbitration

In response to a growing concern of parties over the rising costs and
delays in grievance arbitration, the AAA has established expedited
procedures which allow cases to be scheduled promptly and awards rendered
within five days. These procedures preclude the use of certain features of
the traditional labor arbitration, such as transcripts, briefs and extensive
opinions to allows a quick decision. Most labor arbitrators wiU allow
expedited rules, [g., AAA, 1990] In the cases examined from the Boston
Schools two of the 91 cases used expedited arbitration procedures.

3.13.2 Streamlined Labor Arbitration

The AAA offers a streamlined service for arbitration for relatively
uncomplicated grievances to allow a prompt and inexpensive method for
resolving disputes. The streamlined mles omit certain procedures and are
designed to resolve cases within a month, [f., AAA, 1990]
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Under these rules the AAA appoints an arbitrator from its panel and
sets a hearing date. There will be no transcript or briefs. The award will be
issued in five days after the hearing closes. The opinion will be brief,
usually no longer than two pages in length. Arbitrators may charge no more
than $500.00 per case and the AAA administrative fee is $50.00 per party,
[f., AAA, 1990]

3.14 Format of the Decision

The formal arbitration award does not have a specific format but does
require the arbitrator address each claim submitted. The wording of the
award is specifically designed to be judgmental in nature. The resolution
must be definite and final as prescribed by the contract. It can be
accompanied by an opinion discussing the evidence and setting forth the
reason for the decision.

The format of the award is usually in a form that best expresses the
intent and style of the arbitrator. Appendix G is a sample format of the
award used by arbitrators. There are a number of elements used in the
format. Here are a common list of elements which are usually included:

(a)

Title of the case which usually identifies the parties

(b)

Identification of the arbitrator

(c)

Appearances at the hearing for the union and the school
district in the form of names and positions/titles
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(d)

Date and location of the hearing

(e)

Important dates in the grievance to include filing date, date
of submission and date of filing briefs

(f)

Preliminary motions and objections

(g)

Summary statement of issue

(h)

Background to the grievance

(i)

Copy of relevant contract provisions

(j)

Facts of the case

(k)

Summary of arguments presented by each side

(l)

Statement of the arbitrator regarding his review of the evidence and of
the procedural rights accorded the parties to include the evidence
provided by witnesses

(m)

Arbitrator's discussion of the issues

(n)

Statement of the award

(o)

Signature of the arbitrator
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In the Boston Schools' arbitration awards, a variety of formats was
used by the arbitrators to present the award. Some of the details of the case
were provided in the awards and others had a basic overview of the issues
and a rational for the decision.

3.15 Remedies

The impact of the arbitration award comes from the action required of
the parties which may involve money, an administrative action or a
personnel action such as the rehire of a teacher.

These remedies can extend the meaning of a clause of the contract
where certain rights are won during arbitration which were difficult to
achieve during negotiations. The teacher union may feel it can get awards
from the arbitrator they could not get at the negotiations table. This area is
subject to much debate and is sometimes a point of contention after the
award. Here is what one arbitrator had to say about this subject.
Although it is possible by mutual agreement
between the parties, to file a grievance to
determine the validity under the collective
bargaining agreement, of an intended action
such an arbitration proceeding would be
requesting the arbitrator to in fact grant
injunctive relief. Many authorities are of
the opinion that an arbitrator may not
grant injunctive relief without express
authority from the parties, [a., AAA 1990, p. 26]

The arbitrator usually has some flexibility to provide a
solution for a particular situation in the form of an award. The contract

57

normally specifies the range of authority and power that the decisions may
prescribe. The awards may not alter, add to, or subtract from the agreement.
Nor may it give additional powers to the parties as not explained in the
contract. The school committee is required to comply with the decisions of
the arbitrator, and the union is required not to continue with the grievance
after the decision, [c.. Contract BS/BTU, 1986, p.75]

It is futile and grossly unjust for an arbitrator to direct an employer to
take action which the law forbids because if the employer challenges the
award the union cannot enforce it, and if the employer complies he may be
subject to punishment by civil authority. [Fairweather, 1983]

There are staffing provisions in the contract which
specifically prohibit the arbitrator from requiring the school committee to
hire any particular number or kind of teachers or to maintain a level of
staffing as a consequence of a violation of the agreement, [c.. Contract
BS/BTU, 1986, p.75]

Implementation of the decision is addressed in the agreement, in that,
"the committee wiU use its best efforts to implement a settlement agreement
or arbitrator's award within 30 days after settlement and not to contest it."
[c.. Contract BS/BTU, 1986]

Although the scope of an award in a decision is usually to rectify a
wrong or enforcement of the contract there are other considerations. The
arbitrator has to consider the relationships of the parties after the award. It is
the arbitrator's task to interpret the contract in such a way to allow future
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harmonious relationships among the parties. This is not an easy task, but
nevertheless, is a consideration of prime importance among arbitrators.
[Grenig, 1989]

At times arbitrators do make purely advisory recommendations based
upon equitable considerations. In such cases when the grievance could be
sustained only by adding to or modifying the agreement the arbitrator may
point out the considerations which should be added to the agreement for
future applications. [Elkouri and Elkouri, 1985] "One thing that is clear in
the developing body of arbitration and labor relations law is that arbitrators
almost universally will refuse to award any damages which appear to be
punitive." [62 LA 364,365 (Williams, 1974)]

3.15.1 Back Pay

Money awards can be granted by the arbitrator if it is determined that
a person has been denied a promotion or that there has been an unfair
application of the school pay system. He/she may award back pay as a way
of rectifying the grievance. This has happened in the Boston Schools during
the period under study. The contract specifically addresses implementation
of a payment system after arbitration and holds fast to strict compliance with
this section.

The Back Pay Act of 1966 and amended in 1978 is expressly
applicable in the disposition of grievances under collective bargaining
agreements. It specifically addresses "employee timely appeals relating to
an unfair labor practice found by appropriate authority to be an unjustified or
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unwarranted personnel action which has resulted in the withdrawn or
reduction of all or part of the pay, allowances or differentials of the
employee is entitled, on correction to receive for the period an amount equal
to all or any part

[5 United States Code 5596 (b)]

An award of money for damages is appropriate to the extent that it
makes the injured party whole. Payment of interest is generally denied.
Punitive damages are a rarity. Money awards are commonly given for
promised pay which was later canceled or for positions which were
wrongfully denied or for improper assignment of extra duties. [Brody and
Williams, 1980]

3.15.2 Reinstatement

Cases have been brought to arbitration which involve personnel
actions where the individual grievant was transferred or laid off due to
budget changes at a particular school. If the arbitrator determines that the
school acted contrary to the contract provisions it can require reinstatement
or reverse a transfer. The arbitrator may award the teacher reinstatement,
reassignment or transfer which was denied by the administration or where
the school acted unlawfully under the contract. If a transfer has occurred the
arbitrator may require that the teacher be reassigned back to the original
position. Where the transfer may not be practical after the award then the
award may require that it be made in the next school year, [a., AAA, 1986]
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3.15.3 Record Corrections

In some cases the union may ask the arbitrator to review an issue
which may involve a modification of an administrative record or personnel
file of a teacher. If the decision is made in favor of the union, the arbitrator
may require the school to modify or delete adverse information in the
teacher's file. It assumes that the information was not correct and that
historical files contain only information which is accurate because of impact
upon the career of the teacher. This policy is particularly pertinent in the
case where a rectification or invalidation of a teacher evaluation is part of
the arbitration award. [Elkouri and Elkouri, 1985]

The evaluation records of teachers are an important part of the
documents which affect the career and promotion of the teacher. The
personnel file which is a collection of evaluations and other documents can
be the object of the arbitrator's award. The arbitrator may add or delete from
the official personnel files of the teacher when it is determined that the
school acted improperly and the action is reflected in the personnel file. If
material was improperly removed the award may require it to be returned.
In the case of an improper evaluation determined by the award the arbitrator
may require it to be deleted from the file. [Grenig, 1989]

3.16 Role of the Courts

Arbitration precedents do not exist as in common law. Each
arbitration stands on the issues and merits of the case presented to the
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arbitrator. Previous cases are used merely as a guide and little or no weight
is given to a previous award. [Brody and Williams, 1980]

Where a case of the same nature can have relevance to future
arbitration decisions the BS/BTU contract specifically addresses the issue of
application to future grievances and prescribes that "the Committee will
apply the decision to all substantially similar situations and that the union
will not represent an employee in a grievance which is substantial similar to
the grievance denied by the arbitrator." [c.. Contract BS/BTU, 1986, p.76]

A claim that an award should be vacated because the
arbitrator did not base the award on all the evidence usually has been
insufficient reason for vacation unless there also exists some evidence of
fraud. Courts make every effort to favor the validity of the award, including
the assumption that the award was made honestly and without fraud. If there
is evidence of fraud on the part of the arbitrator, courts always vacate the
award. [Fairweather, 1983]

An example of a case which went to the courts is the Trinton
Regional School District School Committee vs. Trinton Teachers
Association in March 1979. The case involved the Trinton Teachers
Association demand for arbitration and subsequent award for back pay for
twenty-five teachers "involved in team planning to lose preparation time
and perform work beyond the teachers normal workload without
reimbursement". The arbitrator granted extra pay by awarding $500 to each
teacher who had participated in the extra planning. The court was asked to
judge if the arbitrator exceeded his powers under the agreement and
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committed a variety of errors of law and fact. The court's judicial review of
the case is limited and precludes vacating the arbitrator's award unless the
arbitrator acted beyond the scope of the reference contract. [Trinton
Regional District School Committee vs. Trinton Teachers Association,
March 7,1979] They found that the arbitrator acted within his powers under
the contract, and in the absence of fraud his decision is binding, even though
he may have committed a variety of errors of law or fact in reaching his
conclusion. If contract violations are found the arbitrator has broad
discretion in applying a remedy. [Wachusett Regional District. School.
Comm.

V.

Wachusett Reg. Teachers Assn., 1977]

The Supreme Court declared that the procedural flaws affecting the
parties contractual obligation to arbitrate are to be resolved by the courts, but
once the duty to arbitrate has been established, all additional procedural
issues are to be left to arbitrator's judgment. [Fairweather, 1983]

Like other public employees, teachers have certain personal rights that
can only be taken away for just cause. They have the right to due process
under the law. Sometimes these rights are protected by the contract, by
legislation or by the constitution. When the teacher accepts employment and
is represented by the union, then there is an acceptance to abide by the
agreements made in the contract, [a., AAA, 1990]

External law does not have relevance in arbitration since the arbitrator
does not sit as a judge to interpret public law, but rather acts to interpret
contractual obligations created by the parties. As far as the courts
involvement with a review of an arbitration case, it will usually defer to the
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arbitrator's decision, since the jurisdiction of the arbitrator is grounded in the
contract. Only when a case clearly falls outside of the contract and involves
the personal rights of the teacher will the courts intervene. [Elkouri and
Elkouri, 1985]

In the "Steelworkers Trilogy" cases before the Supreme Court the
courts were invited to intervene in collective bargaining arbitration disputes
when they felt the arbitrator has made a gross error in construction.
Generally the courts have followed the principle that they should not review
the merit of an arbitrator's award, but can determine if the arbitrator lacked
authority to make a specific award. The courts will not enforce an
arbitrator's award if the arbitrator's decision is contrary to law or public
policy. [Elkouri and Elkouri, 1985]

As a general rule the express provisions of the school contract of
employment are strictly enforced by the courts. A contract may be
considered breached when one party acts unilaterally to change a material
element of the original agreement. The employment contract is considered a
subordinate status when in conflict with state statue. A board of education's
power to make and enforce policies applicable to employment agreements is
discretionary, but must be exercised within the statutory authority granted to
it for purposes related to the operations of schools, [a., AAA, 1990]

Under both the common law and the state statutes awards will not be
set aside by the courts except on limited grounds. The grounds for attacking
awards at common law are generally limited to: fraud, or misconduct or
partiality by the arbitrator; fraud or misconduct by the parties affecting the
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award results; lack of jurisdiction by the arbitrator; violation of public policy
by ordering the commission of an unlawful act. Awards which are
challenged because of mistake of law or fact are not vacated by the courts.
[Burger, 1985]

There are limited grounds for the setting aside of awards under some
state statutes and the US Arbitration Act when the award was procured by
corruption or fraud, or the arbitrator was guilty of corruption or misconduct.
Additional areas considered are the arbitrators refusal to postpone the
hearing when given just cause or otherwise conducting the hearing so as to
prejudice substantially the rights of a party. Additional grounds are if the
arbitrator exceeded his/her powers or a mutual, final and definite award was
not made when associated to the subject matter before the arbitrator. [Justin,
1948]

Another basis on which a party might claim a right of a court review
is an assertion that the arbitrator improperly admitted or excluded offered
evidence. Courts have held that arbitrators are not bound by mles of
evidence controlling judges and have rejected attempts to vacate awards on
grounds that the arbitrators did not follow court rules. However, where there
has been exclusions of evidence and denied a party a fair hearing awards
have been set aside. [Shulman, 1984]

Some statutes allow the courts to modify or correct awards on grounds
where a miscalculation of figures is evident or a mistake in the description of
any person, thing or property referred in the award. Where arbitrators have
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made awards upon a matter not submitted to them or where the award is
imperfect in a matter of form not affecting the merits of the grievance have
also been vacated. [Justin, 1948]

For judicial review the courts continue to use the "essence" test and
similar standards that generally defer to the awards of arbitrators. If the
conditions for action of management is backed by the express wording in the
collective bargaining agreement, then the right to act in the case is
considered an essential part of the agreement. The task of the arbitrator is to
determine the intention of the contracting parties as evidenced by their
collective bargaining agreements and the circumstances surrounding its
execution. Then the arbitrator’s decision is based upon the resolution of a
question of fact and is to be respected the judiciary if the interpretation can
be derived from the agreement. [Leechburg School District, v. Dale, 424 A
2d 1309,1312 (Pa. 1981)]

The courts have said that arbitration provides a simpler, less costly
form of resolving disputes and avoids protracted litigation. Therefore the
courts see challenges to arbitration awards calling for a strong presumption
of validity. They need only be reasonable and based upon substantial
evidence. So long as the subject matter of the dispute is encompassed within
the agreement, the validity of the arbitrators interpretation is not a proper
subject for review. [Elkouri and Elkouri, 1985]

The system of dispute resolution in the US contains disincentives to
resolving disputes through negotiation and substantial incentives to resolving
disputes through the exercise of legal rights because it operates on the basis
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of adversarialism. The courts allow one side to gain substantial awards in
large sums of money to rectify an adjudication loss. The stakes go up when
disputes go to the courts. Sometimes both sides lose because of the high
costs involved in legal costs. The legal system should be reconsidered as the
ultimate arbiter of such disputes. The basic policies of labor should
emphasize that negotiation and arbitration with the private resolution of
labor and employment disputes are the preferred methods of resolution.
[Block and Wolkonson, 1989]
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CHAPTER 4

GRIEVANCE ARBITRATION CASES

4.1 Cases Submitted for Arbitration

The records of the American Arbitration Association [AAA] in
Boston provide a summary status of Boston Schools' grievance cases
processed for arbitration. During the period from 1981 through 1989 there
were 219 cases referred to arbitration from teacher grievances in the Boston
Schools. There were 90 arbitration awards while there were 51 cases settled
and 78 cases withdrawn from the docket. Figure 4.1 is a summary of total
cases submitted for arbitration processing and placed on the docket for the
period of the study.

TOTAL CASES SUBMITTED
4 3

50
40
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1 0
0
981

1982

1 983

1 984

1 985
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1 987

YEAR

Total Cases Submitted for Arbitration Action
Figure 4.1
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1 988 1 989

The highest number of cases submitted for arbitration were in the years
1985 through 1989 with a total of 43 cases submitted in 1987. The average
number of cases submitted each year for the nine (9) years was 24 cases. In
the years 1985-89 the average was higher at 31 cases submitted for
arbitration. This increase indicates an upward trend for the later part of the
1980s. The lowest number submitted occurred in 1983 with only eight (8)
cases. Throughout the study period an average of nine (9) cases each year
were withdrawn from arbitration and an average of six (6) cases a year were
settled, [b., AAA, 1991] Table 4.1 below is a detailed summary of the
number of cases submitted, settled, withdrawn and given an arbitration
award during the study period.

Table 4.1 Total Cases Submitted for Arbitration Processing

Settled

Total

Year

Awards

Withdrawn

1981

8

8

1

17

1982

12

4

2

18

1983

2

5

1

8

1984

12

6

1

19

1985

7

13

11

31

1986

8

11

9

28

1987

14

13

16

43

1988

18

5

5

28

1989

9

13

5

27

Total

90

78

51

219
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4.2 Arbitration Issues

The major causes of grievance arbitration in the Boston Schools
during the period of study were found in the areas of [1] Teacher
Appointment (37%); [2] Compensation (28%); [3] Working Conditions
(12%); [4] Discipline (11%); [5] Performance (7%); and [6] Actions by
Management without Notice to the Union (5%). Figure 4.2 summarizes the
90 arbitration awards for the period and categorizes the cases by the major
issue.

MAJOR ISSUES

Awards Summarized by Major Issue
Figure 4.2
The categories of arbitration awards represent a determination of the
predominate reason or cause for the filing of the grievance in the case after
reading through the arbitration award, and are not necessarily the title of the
contract articles cited in the grievance.

70

4.2.1 Teacher Appointment

37% of the grievances or 33 cases which proceeded to arbitration were
caused by issues involving the appointment of teachers. This category came
under contract Article IV for working conditions and addressed the
assignment, layoff and excessing of teachers which could have resulted from
a restructure of classes, a curriculum change or some other factor which
would cause a teacher reassignment. Arbitration awards favored the union
in 21 appointment cases while the school committee had 11 cases awarded in
its favor. See Table 4.2 for a summary of the appointment sub-issues found
in the award documents.

Table 4.2 Summary of Appointment Issues

Sub-area

School

Union

Total

14

7

21

Contract Offer

5

2

7

Transfer

1

0

1

Contract Out

1

1

2

Arbitrability

0

2

2

21

11

32

Excessing

Totals

•

*

*1

*

The largest number of appointment awards came from issues involving
the excessing of teachers which had 21 cases. The next most dominant
appointment issue involved seven (7) cases in the granting of teacher
contracts. In 60 % of the appointment cases the arbitrator had to evaluate
and determine the seniority of individual teachers which came into question
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when teachers were laid off or reassigned. The cases described herein
concerning appointment issues are representative of the types of cases which
proceeded to arbitration. Not every case is examined because some are
similar, redundant and not add to the content of the study.

4.2.1.1 Appointment Issues Boston Teachers Union

The school union had a significantly higher number of appointment
awards with over 65% in its favor. There was a 66% favorability in
excessing awards and 71% in contract offer arbitrations. Although it is not
known which type cases were withdrawn by the union that may have had
issues in appointment, it is evident from the appointment awards that the
union was on solid ground going to arbitration in this area considering the
high number of awards in its favor.

In a case involving the reappointment of a teacher as hockey coach, the
grievance cited Article IV, C, 17 for improper layoff and Article El, B for
pay entitled to the coach for the position. During the arbitration hearing the
testimony brought forth evidence that the coach was not appointed to the
position because the previous year he was reprimanded for not knowing that
several hockey players failed to have the requisite academic standing for
athletic participation. The arbitrator ruled in favor of the union and found
insufficient justification for not appointing the coach. He noted that the
award could only address the issue of appointment, and granted back pay to
the coach since the school had improperly given the position to another
teacher. [O’ Brien, 1981]
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The case cited above provides an understanding of the protection
afforded by the contract which prescribes specific provisions in the
appointment of teachers. The coach had been reprimanded for an issue a
year earlier. The arbitrator would not allow the school system to use the

^

appointment process as an additional disciplinary action. The appointment
issue had to stand on the basis of the contract layoff provisions only which
requires that teachers be laid off in reverse order of seniority, [a., BS/BTU
Contract, 1980] Since there were no other circumstances which involving
seniority or additional discipline actions which led to the non-appointment of
the teacher, the arbitrator mled that the school violated the contract
provisions for layoff.

Sometimes a single grievance represented a group of teachers who are
affected by a school committee action. In a 1981 case involving 21 teachers
the union grieved the school committee layoff action citing Article IV, C, 16
for an improper layoff procedure. In this case the arbitrator had to review
the status of each of the teachers involved in the grievance, determine which
actions of the school system met with the layoff provisions of the contract
and which ones were in conflict with the contract procedure. [Wooters,
1982]

Some of the teachers were restored to positions, however the

arbitrator also ruled that some of the layoffs were valid. In a similar case in
1982 there was a grievance for layoff of 710 tenured teachers citing a
violation of Article IV, C, 16 for layoff procedures. The school committee
used the constraints of funding as reason for layoff from the teacher
positions. The arbitrator restored aU the teachers to their positions and
would not let the contract "be subject to post hoc funding", and said that he
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"would retain jurisdiction over the proceeding to fashion a suitable remedy
and to supervise compliance with any remedial award". [Bomstein, 1982]

In a 1982 case when teachers were not notified of a layoff by the 15
April dead line, the arbitrator awarded back pay under Article

in to the laid

off teachers. In similar case in 1985, the school committee failed to provide
a layoff notice in accordance with the contract lay off requirements of
Article IV, C, 16, b. This article required that the school provide written
notice of layoff during the professional work year preceding the year in
which the layoff is to take place, [b.. Contract BS/BTU, 1983] In this case
the arbitrator mled:
The Boston School Committee did violate the contract
by the manner in which it notified certain teachers
of their layoff or the 1982-83 school year. The Boston
School Committee is directed to offer reinstatement to
those professionals who were not notified by 15 April
1982 of the 82-83 professional year. Also, Boston School
Committee wiU make whole any loss of pay or benefits
for the period during the 82-83 year. [Wooters, 1983, p.l]

Three (3) of the cases involved the layoff of teachers who were
counted under the seniority of one class or group of teachers, but the
arbitrator judged them to be of another class. The contract specifically
delineates in Article IV, C, 17, c that "employees will be laid off in reverse
order of seniority as defined in Article IV, A, 5 and layoff will be by
certification area", [a.. Contract BS/BTU, 1980] Seniority in the contract is
defined as:
Total years of professional service in the Boston School
System for which salary credit is given for step
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advancement, including years on maximum whether
or not such teaching experience (120 days) results in
a provisional contract in any year. [BS/BTU contract
September 1,1980, p. 52]
In another appointment case the school committee was cited for
violation of Article IV, C, 17 in its excessing procedure, by conducting the
excess pool in violation of the contract by not including counselors for rehire
in the excess pool. In the award, the arbitrator noted that the contract
requires "permanent or temporary vacancies within a program area be filled
from the system wide excess list by matching the aggregate number of
vacancies against an equal number of persons in the excess list by seniority
within the program area". [Dapuzzo, 1986]

When an arbitrator determined that the school committee laid off a
teacher in violation of the contract provisions he may specify a time limit to
correct the situation. In a 1989 case he directed the school to rehire a teacher
within two (2) weeks after the award decision. [Golick, 1989] In a similar
award an arbitrator ruled that the date of appointment was to be the award
date due to the union's late submission of the grievance for arbitration.
[Dickinson, 1988]

In the area of contract offers there were cases where para-professional
teachers were not offered contracts even though they had been working in
positions and were qualified. In a 1988 case a qualified para-professional
teacher was denied a position when the school hired a teacher from outside
the bargaining unit. The contract specified that “paraprofessionals who
qualify as teachers shall be given first consideration in the hiring process for
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new teacher as first consideration positions”, [c., Contract BS/BTU 1986,
p. 98] In this case the arbitrator ruled that the paraprofessional should be
offered the position and he awarded back pay to the teacher for the period
he/she would have served in the position. [Stutz, 1988]

4.2.1.2 Appointment Issues Boston School Committee

The school committee won 34% of the appointment cases brought
before the arbitrator. This included seven (7) of the excessing awards and
two (2) of the contract offer awards. Overall it was successful in winning a
total of 11 awards in the area of appointment.

In a case involving 21 teachers excessed from social studies positions
during the 1988 school year, the union argued that the school assigned the
social studies courses to teachers outside the social studies program area,
since these courses were SS-200 series courses they should be taught by
social studies teachers. The arbitrator mled that the courses were not
necessarily social studies courses and contained literature, science and
health, thus allowing the school to make the assignments to other than
teachers of social studies programs . [Golick, 1989]

In a 1981 case, the arbitrator ruled that the school could layoff certain
paraprofessional teacher aides. [Irvings, 1981] The grievance petition cited
several contract articles to include: Article VII, handling of new issues;
Article VI, D, 1 general grievance procedures; and Article VI, E, 2 for
arbitrator’s power to hear grievances. These articles were not sufficient
reasons for continued employment of the aides. The arbitrator used the
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contract in Articles I and IV to show that paraprofessionals are non-certified
employees whose function is to assist teachers and other school personnel.
Their union contract specifies the way that they shall be excessed or laid off.
In this award the arbitrator reaffirmed the contract language that teacher
aides are not guaranteed pay for the entire full school year, [a., Contract
BS/BTU, 1980]

In a 1983 case, a grievance was filed on behalf of five (5) para¬
professionals because of the way positions were filled by the school. The
union sought to enforce a procedure used for the appointment of
permanently assigned teachers by applying this same procedure to para¬
professionals. The grievance cited Article IV, B, 4 for recall procedure
which stipulated recall by seniority in the excess pool. The school used a
procedure which was not based upon seniority. The arbitrator mled that the
school's procedure was an acceptable "past practice" since 1981 and not
objected to by the union. This past practice filled the positions by a
screening process rather than seniority. [Holden, 1983]

4.2.1.3 Contract Background

The contract language in Article IV for the nine (9) year period has
remained relatively stable in the layoff, recall, excessing and seniority rights
of teachers. The 1980 contract excessing procedure prescribed instmctions
for determining how teachers were assigned to the excess pool by
certification area, and addressed the filling of vacancies from the seniority
list. It established the vacancy list during the month of June or soon
thereafter. All three (3) contracts specified the use of "bumping pools" in
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the filling of vacancies, and the application of seniority rights regarding
teachers from recently excessed positions melding them with a list of
excessed teachers. Also, Article IV, C included the assignment of
temporary and substitute positions to the list, as well as allowing teachers to
make position choices, [a.. Contract BS/BTU, 1980]

In the 1983 and 1986 contracts the clauses on excessing procedure
were expanded to include language of greater detail. It addressed excessing
during the school year to reassign teachers in their program area, and
expanded procedures for filling of system-wide positions with emphasis on
allowing teachers to bid on listed vacancies in an order of seniority. In
addition, the employees' right of return was stipulated on the system-wide
excess list in the applicable program area. These contracts added a policy
for a teacher who is qualified in more than one (1) program area, to elect
annually, to bid for assignment in one (1) program area other than the one
(1) from which he/she was excessed. [c.. Contracts BS/BTU, 1986]

Temporary teachers who are in a probationary status are not afforded
the same protection as permanent teachers regarding layoff procedures,
nevertheless arbitrators have held that the non-renewal of these employees
must be done fairly and reasonably. When dealing with temporary teachers,
school districts have had to show that adequate procedures have been used in
the non-renewal of this class of employee. If arbitrary and capricious
procedures are used, the likelihood of the grievance being sustained is
greater. [Brody and Williams, 1980]
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There are times when grievances are dismissed because they are not
arbitrable or do not come under the purview of the arbitrator. A common
reply from the arbitrator was that the grievance was denied or not heard at
all. This happened in two (2) of the appointment cases during the period.
This usually means the issue is viewed as not coming under the jurisdiction
of arbitration because of one (1) of the following conditions having not been
met:

(1)

Grievance not filed within the time limits in the contract.
(This is normally 30 days in the Boston Schools.)

(2)

Failure to complete all of the pre-arbitration steps during
which the parties seek to settle the grievance.

(3)

A grievance which does meet the contract definition of a
grievance.

(4)

A greivant who does not meet the contract definition of a
grievant. [Miller and Zirkiel, 1987]

Arbitrability normally rests in the concept of jurisdiction. Does the
grievance issue come within the bounds of the contract provisions for
application to the particular case? In Massachusetts, the State Appellate
Court ruled that a grievance filed on behalf of an unsuccessful candidate's
appointment to a position was arbitrable under the collective bargaining
agreement only as to whether the steps were taken to ensure consideration of
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the grievant to fill the position. It reasoned that the relative qualifications of
the applicants is a decision for the school, and not the arbitrator. [Miller and
Zirkiel, 1987]

In a Boston School’s case involving arbitrability regarding assignment
of a teacher due to seniority the issue was deemed arbitrable, and also ruled
in favor of the school because the school did not violate the provisions of the
contract in the assignment of the teacher. Another case that challenged the
correct procedure in excessing of a teacher was deemed not arbitrable and
was not addressed by the arbitrator. The reason for the determination of
Arbitrability in this case was due to untimely submission of the grievance.
The decision thus allowed the excessing of the teacher. [Stutz, 1987]

4.2.2 Teacher Compensation

The second largest category with twenty-five (25) (27%) of the
arbitration awards involved teacher grievance arbitrations in compensation
or pay. Sometimes teacher compensation grievances were filed in
connection with other contract violations such as additional duties or
discipline, because an action taken by the school committee resulted in a loss
of pay, or because pay was withheld by the school. Although some of the
arbitration awards involved compensation as an issue, in this category,
teachers' pay was found as the prime reason in the petition for filing of the
grievance.

The awards in the compensation category were concerned with
severance pay, accumulated sick leave pay, pay for additional duties during
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summer, validation of the proper pay grade and step scale, pay for parentteacher meetings and pay grade credit for prior service. The largest number
of awards occurred in the subarea of proper step assignment, nine (9)
awards, and overtime pay, seven (7) awards. Table 4.3 is a summary of the
issues found in compensation. Teacher compensation grievances were filed
on behalf of individual teachers who raised a claim to an entitlement which
they believed was due to them.

Table 4.3 Summary of Pay Issues

Sub-area

Union

School

Total

Severance Pay

3

1

4

Overtime Pay

4

3

7

Proper Step

5

4

9

Sick Pay

1

1

2

Per Diem

0

1

1

Special Program

1

1

2

15

10

25

Total

4.2.2.1 Compensation Issues Boston Teachers Union

In the 25 awards granted in compensation the union had favorable
outcomes in 15 of the cases. In this category of grievances the predominant
issues were in overtime pay, and severance pay. Of the seven (7) cases
brought to arbitration involving overtime pay, the union won four (4) of the
cases. Nine (9) cases involved the granting of salary because of credit for
prior service experience.

Four (4) of the compensation cases involved a
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failure to provide severance pay under Article HI, J which states: "persons
who retire, resign or die after ten (10) years of teaching shall be paid at the
rate of 40% up to a maximum of 250 accumulated, unused paid sick days",
[c.. Contract BS/BTU, 1986, p.22]

The union won three (3) of the four (4) awards in severance pay. Two
of these cases involved awards requiring the payment for unused sick time
where teachers had the accumulated sick time which could be converted to
severance pay. The contract stipulated that “ persons who retire, resign or
die after ten (10) years of teaching shall be paid at the rate of 40% up to a
maximum of 250 days accumulated, unused paid sick days, [b.. Contract
BS/BTU 1983, p. 20]

In the area of proper step placement the union had favorable awards in
five (5) of the nine (9) awards with verifications and/interpretations of
former service. In a 1987 case the arbitrator awarded back pay and made a
future pay adjustment for a school psychologist where the union grieved the
permanent pay appointment of the psychologist. [Kochan, 1987] The
contract specifies that employees appointed as research assistants
(psychologists) will be paid at Group I rates. Since the psychologist was
hired in the capacity of a research assistant he qualified for the placement in
Group I. One (1) case involved a teacher having prior service in Puerto
Rico. The arbitrator validated the prior service evidence during the hearing
and granted a step increase. The contract addresses prior service by
specifying that:
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Persons who have taught outside the Boston
School System shall receive year for year service
credit for salary purposes on the Group I Salary
Schedule for such teaching experience, up to three
(3) years, [c., Contract BS/BTU 1986, p. 9]

Seven (7) of the cases involved overtime pay issues where teachers
were assigned additional duties and requested the compensation associated
with the tasks. These cases were documented with written evidence from
the schools where the experience had been verified.

In one (1) case, an award granted back pay for 127 days of preparation
and development periods of work required by the school. Article HI, G, 5
was cited in the grievance and back pay for the entire period was awarded by
the arbitrator in this case since the school required the preparation periods.

4.2.2.2 Compensation Issues Boston School Committee

The school committee was successful in ten (10) of the awards involved
with compensation. It won almost half of the cases involved with proper step
and overtime pay issues. Of the other sub-area issues of sick pay, per diem
pay and special program pay the school was successful in winning about half
of the awards.

In a 1984 grievance requesting sick pay credit the school committee
was cited in violation of Article IV, A, 8 for a failure to aUow accumulated
sick leave pay. The teacher was in a sick leave status because of an
industrial accident at the school and was subsequently laid off. The union
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requested pay for the accumulated sick leave during the layoff period with
the argument that the teacher should not have been laid off since he was on
sick leave. The arbitrator upheld the school action allowing the layoff of the
teacher even though he was on sick leave because the teacher was laid off
with a group of teachers and the layoff had no relation to the sick leave
status of the teacher. The award prescribed that the school did not have to
pay for sick leave during the layoff period. [Overton, 1984]

In a 1989 case the school was cited in Article in, G, 6 in a rate of pay
violation for failure to pay a teacher for overtime work while the teacher
served as codirector of a special drug prevention project. During the hearing
the arbitrator was provided evidence that the special project was not
approved by the school committee so the associated pay for the project was
not authorized. The arbitrator mled in favor of the school noting that the
school did not approve or authorize overtime pay for the project. [Dorr,

1989]

For a similar grievance case in 1986 the union requested the pay rate of
$17.35 per hour for summer employment of teachers. The grievance cited
Article m, G, 6 for the contractual hourly rate of $17.35 per hour. The
arbitrator heard testimony from the teachers and the principle which
evidenced an agreement with the teachers to work for less than the
contractual rate. The arbitrator favored the school decision and allowed the
teacher’s lower pay rate since the teachers agreed to summer work knowing
the pay would be less than the contract rate. The information which was the
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basis for the decision was brought out in testimony at the arbitration hearing
when some of the teachers gave testimony about agreement to the conditions
of employment for the summer work. [MacMillan, 1986]

In a 1988 case, the school was cited in violation of Article HI, B, 11, b
when a speech pathologist requested retroactive pay for a higher step.
According to the teacher pay step guide, the teacher had college credit for 45
hours after the Master's Degree level. The Arbitrator mled that the teacher
was not entitled to the higher step because the contract allows the school to
hire onto any step of the salary grid for the purpose of recmiting new
teachers where there may be a teacher shortage or for affirmative action
purposes. [BS/BTU Contract 1 September 1986] The latter reason was used
to hire the teacher.

4.2.2.3 Contract Background

Contracts for the period delineate Article HI for a broad range of pay
entitlements and regulations which included teacher step placement and
advancement, the grouping of personnel for pay purposes according to past
experience, to include the years as a permanent, permanent substitute,
provisional, and temporary service in Boston or another school system.
Teachers with a Master's degree are placed a step higher step than teachers
without the Master's degree. This clause also provided for the hiring rates of
non-tenured teachers to be no more than three (3) years of service. It
allowed the school to pay for moving expenses or other up front, non¬
recurring payments as a hiring incentive for recruiting of teachers into areas
where there may be a teacher shortage. The contract pay provisions and
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definitions included step advancement and the time and dates for payment of
salaries, salary schedules, differentials for appointments to acting positions,
extracurricular payments , special rates, travel mileage, severance pay,
retirement and tax free annuity pays, insurance, career awards, health and
welfare fund, and early retirement incentive pay. [a.. Contract BS/BTU,
1980]

The 1986 contract added a clause under compensation called a
Funding Clause. It specifically made compensation subject to the
appropriation of sufficient funds to implement the cost items under M.G.L.
Chapter 150E. [c.. Contract BS/BTU, 1986]

The language contained in Article HI of the contract provide a wide
variety of requirements for the management of the Boston Schools. The
contract sets up detailed salary classifications for the hiring and
advancement of teachers based upon experience and education criteria.
Additionally, it addressed pay for additional teacher assignments, such as,
coaches and yearbook, retirement tasks and special cash awards. The
compensation cases were not necessarily always a challenge to the
interpretation of the contract, but at times were a challenge to management
decisions regarding the placement of personnel.

4.2.3 Working Conditions

The category called working conditions involved 11 (12%) awards for
the period, and had grievances associated with the duties assigned to
teachers, the number of students assigned to a class, the assignment of
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clerical help for evaluation team leaders, and the number of hours worked in
a day. Article IV on working conditions covers a broad range of issues, some
of which include class size, promotions, leaves, and special teacher groups.
However, the grievances placed in this category were not always within this
article because some issues are concerned with additional tasks or the use of
teacher personal time between classes which are conditions of work yet still
reference another part of the contract in violation. Appendix E has a list of
all contract clauses under Article IV for work conditions. See Table 4.4 for
a summary of the status of the working conditions sub-areas.

Table 4.4 Summary of Working Conditions Issues

Sub-area

Union

School

Teacher Load

2

2

4

Extra Duties

3

2

5

Clerical Aide

1

0

1

Teacher Load
(Arbitrability)

0

1

1

Total

6

5

11

Total

4.2.3.1 Working Conditions Issues Boston Teachers Union

The union was successful in half of the cases which involved teacher
load, and won three (3) of the five (5) cases in extra duties. It won a case
involved with assignment of a clerical aide and lost a case in teacher load
due to an untimely filing of the grievance where the arbitrator would not
hear the case on the grounds of arbitrability.
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In a 1988 award involving the assignment of extra duties to teachers,
the arbitrator made three (3) separate mlings during the same arbitration
hearing. The grievance cited Article Vn, A in handling of new issues for
matters of collective bargaining importance not covered by the agreement.
[BS/BTU Contract September 1,1986] This article can be used as a catch
aU for grievances which may not relate to specifically delineated articles in
another part of the contract. In the case which favored the union the school
committee “violated Article Vn by unilaterally requiring teachers to perform
administrative duties in addition to their lunch” which is discussed in the
section under school committee work condition cases. [Greenbaum, 1988]
Two (2) of these cases were ruled in favor of the school committee.

In another case which addressed additional duties, nurses grieved a
school requirement to update computerized student record forms, citing
Articles VII, A, handling new issues. Article I, D, 2 for fair practice and
Article HI, G, 6 for pay. A similar case occurred when the school required
teachers to develop teaching curriculum materials without notifying the
union through negotiations citing Article VII and I, D, 2.

In the first case the nurses were awarded back pay for the after school
time required to fiU out the computerized forms. The protection of rights
Article I, D, 2, was cited in the grievance as a means of drawing attention to
the additional duties assigned without consent of the nurses. The grievance
sought pay, and also a cease and desist order for this additional requirement.
In the second case the arbitrator ruled that the curriculum work by the
teachers was a change in working conditions, and a violation of Article Vn
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in handling of new issues and Article I, D, 2, which states: "In the area of
collective bargaining that no changes or modifications shall be made except
through consultation and negotiation with the union." [b., Contract
BS/BTU, 1983, p. 4]

In a 1988 award the arbitrator mled that the school committee violated
Article Vn by unilaterally requiring teachers to perform additional
administrative duties in addition to their lunch. [Greenbaum, 1988] This
violated the contract by not allowing the teachers the appropriate time to
take a lunch period. The Article Vn citation was to show that this area of
lunch period violation was not covered in other parts of the contract and
would be used a reference for grievance action. It also meant that it could
and should be a subject for future negotiation in subsequent contracts.

4.2.3.2 Working Conditions Issues Boston School Committee

The school committee had success in 45% of the cases brought to
arbitration in work conditions. It won two (2) of the teacher load cases and
two (2) of the extra duties cases. Four (4) working conditions cases involved
a high number of students assigned to a class citing Article IV, A, 1 for class
size. Article IV, A, 2, b for teacher load of students assigned to the class, and
Article IV, B, 10 for an excessive case load for evaluation team leaders.
Three (3) grievances cited Article IV, B, and addressed evaluation team
leaders as industrial arts teachers. The contract stated that "the Committee
and the Union recognize the desirability of achieving optimum teachinglearning conditions by assuring workable class size." The contract limits
the number of students in a class, [c.. Contract BS/BTU, 1986, p. 26]
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In a 1988 grievance for an excessive number of students assigned to
computer classes the meaning of the language of the contract, in particular,
the word ""should "" (emphasis added) was pivotal in turning the award in
favor of the school committee. Article IV, A, 1 of the 1986 contract stated:
"In rooms with specific student stations (shops, typing rooms, laboratories)
the number of pupils assigned to such rooms should not exceed the number
of student stations available." The arbitrator mled that the word "should" as
used in the contract "does not evidence mandatory intent". The word implies
a desirable number of students to match the number of stations available to
allow some flexibility in a laboratory setting, [c.. Contract BS/BTU, 1986,
p. 26]

In a grievance which cited an excessive case load for evaluation team
leaders in several schools, the case load was higher than which is prescribed
by the contract. The 1986 contract specifically gives a formula for the
number of cases which are allowed. The formula used a combined total of
the number of referrals, plus (+) 1/2 of the number of students prototype as
special category students assigned to the school, plus (+) 1/6 of the students
prototyped as special category students in the preceding year (April Report).
The range was defined as between 85 to 110 students, [c.. Contract BS/BTU
1986, p. 42] Based upon the calculations of the arbitrator, the case load
exceeded the allowed number and he awarded compensation in the amount
of $3,079.89 for the period of excessive case load.

In a 1987 case a grievance was sent to arbitration which involved
nurses request for relief from additional duties associated with an alleged
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high student load. The nurses grieved against Article IV, A, 2, b citing
teacher load which states: “ Emphasis should be made on equality of the
school nurse pupil load. Unequal assignments may be grieved.” The nurses
wanted pay for the additional work done at home to keep up with the high
number of students assigned. The award denied the pay for overtime work
at home because the load was adjusted down by the school and because the
contract had no specific language for nurse pupil load. [Siegel, 1987] The
contract in Article I, C specifically gives exception to nurses regarding
provisions of the contract in Article IV, A, 1 for class size. [ c.. Contract
BS/BTU, 1986]

One (1) award had three (3) individual issues which addressed
teachers' assignments, of which the school committee received favorable
awards on two (2) of these issues. The working condition articles in the
contract addressing class size gave specific numbers and sizes of
teacher/student ratios which are strictly enforced by the union to allow the
best conditions for the learning situation. Additional duties assigned to
teachers are sometimes in conflict with the contract if there is specific
language which prohibits the added duties or it infringes upon designated
free time, such as the lunch period. Sometimes giving additional duties are
interpreted as a right of management, like in the case when teachers
conducted a detention period after school hours or homeroom duties before
classes begin. These additional duties were allowed by the arbitrator. Two
(2) of these cases were mled in favor of the school committee. The first case
affirmed a school requirement for teachers to be present in the morning at
their homerooms. In the second case, the arbitrator ruled that the school
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committee did not violate the contract when it required teachers to conduct a
ten (10) minute detention period for tardy pupils after school dismissal.

4.233 Contract Background

Contract language on work conditions and the teaching load
requirements has consistently stayed the same for all three of the contracts
for the period. Working conditions address almost anything which is part of
the environment which affects the teacher and student relationship to carry
out the mission of the school. The contract is specific in the way it addresses
class size, a duty free lunch and relief for teachers on non-teaching tasks. It
also addresses seniority, leaves of absences, the employment of special
groups such as coaches, and industrial arts teachers. In the 1986 contract it
deleted a statement which prohibited assistant head masters from teaching
more than fifteen periods a week, [c.. Contract BS/BTU, 1986, p. 27]

4.2.4 Teacher Discipline

The discipline category had ten (10) (11%) of the awards for the study
period. These grievances ranged over eight (8) sub-areas which included
management actions concerning the abuse of sick leave; a teacher
distributing information which included profane language; a teacher using
excessive physical force with a student; teacher attendance; teacher
substance abuse; alleged teacher drug involvement; and insubordination
for distributing materials which criticized school policy. Table 4.5 is a
summary of the discipline sub-areas.
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Table 4.5 Summary of Discipline Issues

Sub-area

Union

School

Sick Lv Abuse

0

1

1

Phy Restraint

1

1

2

Attendance

0

1

1

Profanity

1

0

1

AUeged Rape

1

0

1

Subst Abuse

1

0

1

Dist. Literature

1

0

1

Insubordination

2

0

2

Total

7

3

10

Total

4.2.4.1 Discipline Issues Boston Teachers Union

In discipline, the union won 70% of the cases brought to arbitration. It
was successful in either lessening or reversing the discipline action taken by
the school. Two (2) discipline cases involved insubordination by a teacher.
In June 1986, the school committee issued a Letter of Reprimand for
disobedience of an order from the principal for an incident prohibiting the
teacher from distributing materials from an article from the Boston Globe
which criticized school policy. In a 1988 insubordination case, a grievance
cited Article VI, D for arbitration procedure when a teacher was given a
three (3) day suspension without pay for leaving a class after being told by
the principal to stay with the class. In both cases the arbitrator ruled to
lessen the penalties against the teachers. In the first case involved with
distributing materials, a letter of reprimand was removed from the teacher’s
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record because an oral warning was not given to the teacher first. In the
second insubordination case, which involved a teacher leaving class due to
illness, the action of insubordination was affirmed but the discipline action
was changed. The arbitrator rescinded the suspension and awarded back pay
for the suspended period to the teacher. The discipline action was lessened
and turned into a written reprimand. The arbitrator ruled that no progressive
discipline was allowed to the teacher. In both cases the teachers had records
with no previous discipline problems.

In a 1981 case involved with teacher profanity, the union grieved the
teacher’s five (5) day suspension for distributing a paper during English
class which contained profane language. The teacher was using the paper
for instructional use of the dramatic effect such words can have when
printed. The grievance petition listed Article VI, B which addressed
grievance definition as reference because this article allows complaints for a
“teacher was treated unfairly or inequitable by reason of any act”, [a..
Contract BS/BTU, 1980, p. 59] The contract does not specifically address
the prohibition of profanity in the classroom. The arbitrator noted that the
teacher has had an exemplary teaching record with no previous discipline
involvement and reduced the suspension to a letter of reprimand. The
teacher was given the back pay for the five days of suspension. [Borstein,
1981]

One of the two discipline actions involving physical restraint against a
student was found in favor of the union. This involved a teacher in 1986
where he used physical force to restrain a student in self defense. There
were no witnesses who saw this incident. The school committee placed a
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letter of reprimand in the record of the teacher for using said restraint. The
school argued that it was a management right to set and apply discipline
standards. The teacher had a record with no other discipline actions in the
past. After taking testimony and review of the case, the arbitrator mled to
expunge the letter of reprimand from the teacher’s record. He also said: “ the
school committee did not have just cause to reprimand grievant. All letters
and documents pertaining to the incident shall be removed from the
grienant’s personnel file.” [Wooters, 1986]

In a 1984 case involving discharge of a teacher for alcohol abuse the
union through the arbitration award reversed the discipline action by having
the teacher reinstated. In this case a tenured teacher was deemed to have a
drinking problem. The arbitrator said that the teacher “was not discharged
for just cause”. He ordered a conditional reinstatement if the teacher was
found fit physically, both medically and psychologically by a doctor. He
also added that the teacher was to be evaluated to determine fitness and
if by the end of the school year was not considered fit for duty by the doctor,
then the school committee could terminate him. [Bomstein, 1984]

4.2.4.1 Discipline Issues Boston School Committee

Three (3) discipline arbitration cases were mled in favor of the school
committee. One involved an abuse of sick leave requiring a teacher to
provide a doctor’s letter of certification for the sickness. Another case
involved the discharge of a teacher because of a poor attendance record. The
third case was a suspension for three (3) days because of unreasonable force
to restrain a student.
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The sick leave abuse case was upheld by the arbitrator when he
referenced the contract requirement in Article IV, A, 8 for doctor's
certification, citing: "when the record of repeated absences reflects a clear
pattern of abuse". The teacher had 25 days off sick without a doctor’s
certification. The contract allows for paid sick leave absences for 15 days a
school year. It specifies that sick leave will be used for illness or injury or
exposure to contagious disease. [BS/BTU Contract September 1,1986]
Since repeated absences could not be substantially associated with an illness
the award favored the school committee action of a letter of warning to the
teacher about this problem.

In a case involving the discharge of a teacher for poor attendance, the
teacher had 60 days of absences in two (2) school years and also was late 60
times during this same period. The grievance cited Article IV, C, 5, i due to
a violation of the performance evaluation clause citing that performance was
not sufficiently documented, nor was there sufficient cause documented for
unsatisfactory performance. The union believed the teacher was unjustly
discharged. The arbitrator upheld the school committee action of discharge
and noted that the school committee had sufficient evidence to discharge the
teacher due to a poor record of attendance, and allowed the lack of
attendance to stand as justification for unsatisfactory performance. [Irvings,
1989]

In a 1986 discipline case when a teacher used excessive force to
restrain a student, the arbitrator upheld the action by the school committee to
suspend the teacher for three (3) days without pay. Article VI, B grievance
definition was cited in the grievance petition stating that the "teacher has
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been treated unfairly or inequitably by reason of any act or condition

[c.,

Contract BS/BTU , 1986] The arbitrator sustained the school discipline
action and stated that the teacher "blew his cool" when he physically hit the
student. The arbitrator noted: "the crucial question before this arbitrator is
whether the grievant’s actions were professional and reasonable”. [Dunn,
1988, p.3] The discipline action against the teacher was judged to be
considered for just cause in this case because the teacher was not justified in
hitting the student as a means of restraining the student. Also the grievance
cited Article VI, B for grievance definition as the reason for the contract
violation. This article is open and could include almost anything that the
union or teacher considers to be an unfair action on the part of the school
committee. In this case it was insufficient because it did not address the
action by the school as unjustified.

Discipline cases will always be charged with emotion and be
contentious issues because they involve reputations and norms of behavior.
The contract has very little to say about the types of discipline to be imposed
except to say that it should be for “just cause”, [c.. Contract BS/BTU 1986,
p. 72] The school committee had success in sustaining three (3) of the ten
(10) discipline cases brought before the arbitrator. It had successful
arbitration outcomes in two cases involving discipline for teachers abusing
the sick leave, and in the discipline involving suspension of a teacher who
used excessive physical force with a student. The union had success in
reversing cases involved with alleged dmg abuse and another with alleged
alcohol abuse. The alcohol abuse case was not considered for “just cause”
and the teacher was reinstated if physically fit for duty.
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4.2.5 Teacher Performance Evaluation

Six (6) (6%) performance evaluation cases were sent to arbitration
during the period, half of which were ruled in favor of the union. Where a
documented unsatisfactory evaluation over a period of time was evidenced
to dismiss a teacher, the arbitrator upheld the dismissal. When evaluation
criteria was introduced by the school, but was not agreed to in the contract
the arbitrator mled it out, and upheld the grievance in favor of the union.
One (1) case involved the unsatisfactory performance of a teacher and
subsequent dismissal, while another case challenged the alleged adverse
performance of the teacher given during a monthly evaluation. One (1) case
involved four (4) separate evaluation issues which included the criteria for
evaluations, including additional performance criteria not specified in the
contract and the school’s failure to provide evaluations in all cases. Table
4.6 is a summary of performance sub-area issues.

Table 4.6 Summary of Performance Issues

Total

Union

School

Unsat. Perf.

0

1

1

Eval. Criteria

2

0

2

Diagnostic Eval.

0

1

1

Monthly Eval.

1

0

1

Arbitrability

0

1

1

Total

3

3

6

Sub-area
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4.2.5.1 Performance Issues Boston Teachers Union

In a 1982 award four (4) separate evaluation issues were taken
together before the arbitrator in one (1) arbitration case. The grievance
petition cited contract Article IV, C, 5 for performance evaluation which
addressed evaluation grades, dates of evaluations and how to evaluate. The
arbitrator made rulings on each of the four (4) issues in his award with the
union receiving favorable awards in three (3) of the issues. Two (2) of the
issues involved the school committee including the mark of "E" (Excellent)
on the evaluation form while evaluating teachers using criteria not related to
performance. The excellent grade was not prescribed in the contract. The
award ruled out the use of the excellent grade in the evaluation. [Macmillan,
1982]

In another part of the same arbitration, the award favored the union
when it grieved under contract Article IV, C, 5 that the Assistant Head
Master had utilized additional subject areas to make evaluations on teachers.
The union also won a similar case when the school committee allowed a
principle to include criteria on the evaluation form not reasonably related to
teachers’ performance. [Macmillan, 1982] In both these cases the arbitrator
had clear enough language in the contract to cite when forming his judgment
in performance evaluation issues. The contract calls for an evaluation
procedure using factor which are reasonable related to the teachers’
professional performance. In both cases the criteria was judged to be outside
this criteria and beyond the scope of the evaluation system accepted by both
parties, [a.. Contract BS/BTU, 1980]
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4.2.5.2 Performance Issues Boston School Committee

Three (3) awards favored the school which included issues in
unsatisfactory performance, the use of diagnostic evaluations, and the use of
a monthly evaluation system. One (1) award in 1982 which was taken before
the arbitrator in a package of four (4) performance issues had a favored
outcome for the school committee where it did not violate the contract by
not providing diagnostic, prescriptive evaluations in all cases as delineated
by the contract. After reviewing the teacher’s record, the arbitrator mled
that the teacher was provided with sufficient prescriptive evaluations.
[Macmillan, 1982]

In 1986, the school committee dismissed a tenured teacher citing
Article IV, C, 5, due to unsatisfactory performance evaluations during the
1983-84 school year. The school's position was considered fair and upheld
by the arbitrator because the evaluation was over a period of time, and was
sufficiently documented, with prescriptions for remedial corrections of the
deficiencies. This case was the most lengthy and highly documented case in
the study with testimony from numerous people involved with the case.
[MacmiUan, 1986]

A 1988 case involved a grievance against the use of a monthly
evaluation system, citing Article IV, C, 5, j, because a teacher received less
than satisfactory in the monthly evaluation. The teacher wanted the monthly
evaluations deleted from her personnel record. The arbitrator ruled that the
grievance was not arbitrable since the contract only allowed arbitration for
an "overall evaluation grade of unsatisfactory". Monthly evaluation grades
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were not addressed by the contract. Since the grievance was not arbitrable,
the school action concerning monthly evaluations was allowed.
[Browning,1988]

4.2.5.3 Contract Background

All of the cases involving evaluation are addressed under Article IV, C,
5 which is titled ’’performance evaluation”. This article sets the
requirements for aU aspects of teacher evaluation. The 1983 contract added
additional instructions under this article which included the prerogative of
the school committee to remove teachers from the classroom for just cause
and the grieving of ’’overall unsatisfactory evaluations” to the community
superintendent, [b.. Contract BS/BTU, 1983] The 1986 contract added the
specific grades of ’’excellent, satisfactory and unsatisfactory”. It also added
a paragraph which required the same performance standards for the
evaluation of newly assigned teachers who have had waved the qualification
requirements, [c.. Contract BS/BTU, 1986]

4.2.6 Notice to the Union

This category had only five (5) (5%) of the arbitration awards during
the study period and were classified as actions taken by the school without
prior notice to the union. These are management actions where the school
committee failed to advise the union before proceeding. These grievances
involved actions concerning the replacement of teacher positions and hiring
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teachers without using the process delineated in the contract. The awards
favored the union in three (3) out of the five (5) cases in this category. Table
4.7 is a summary of notice sub-area issues.

Table 4.7 Summary of Notice to the Union Issues

Sub-area

Union

School

Contract Out

1

2

3

Graded Curr.

0

1

1

Fail to Post

1

0

1

Total

2

3

5

Total

4.2.6.1 Notice to the Union Issues Boston Teachers Union

Three (3) of the grievances in this category involved Article I, B
which addressed jurisdiction. The union was successful in one (1) award in
the area of contracting out positions. It was also successful in an award
involving the school failure to post an open position.

Jurisdiction came into play when the school failed to notify the union
of its actions. Article I, B jurisdiction is quoted below to show how it is
phrased in the contract and to give understanding of the application to union
members:
The jurisdiction of the union shall include those
persons now or hereafter who perform the duties
or functions of the categories of employees in the
bargaining unit, regardless of whether those duties
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or functions are performed by present, or modified,
or new processes or equipment. [BS/BTU Contract
September 1,1986, p.3]
In the arbitration cases where grievances addressed jurisdiction in the
grievance petition, the issues involved the school committee placing
positions outside of the bargaining unit. In one (1) case, it was the position
of Coordinator of die Chapter 636 Bilingual Program. In another grievance,
the school committee transferred the position of speech pathologist outside
the bargaining unit by contracting out the position. The arbitrator cited in
his award:
The Boston School Committee shall cease and desist
violation of Article I, E, 9, and in the future shall
provide the union sufficient notification of proposed
contracts (including annual renewals) with outside
education contractors that directly affect the teaching learning situation in the classroom. [Doer, 1983, p.l]
In the award described above. Article I, E, 9 referred to privileges
regarding education contracts. It required the school committee to allow the
union to have input into aU contracts with outside education contractors, [c..
Contract BS/BTU, 1986]

Two (2) grievances in this category involved a failure to post a
position and forward it to the union. One (1) case was a violation of contract
Article IV, A, 7 requiring the posting. The other case involved a violation of
Article n citing management rights. In the latter case, the union was
concerned with the school requiring the use of a new "graded curriculum"
which caused additional time and work for the teachers at the Trotter School.
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4.2.6.2 Notice to the Union Issues Boston School Committee

The school committee won a majority or three (3) of the cases
awarded in the notice category. This included two (2) cases in contracting
out positions and one (1) case for approving a new graded curriculum for
one of its schools. The grievance contesting the new curriculum cited
Article Vn for handling of new issues which addressed matters not covered
by the agreement. The school committee won this case since the major issue
involved the establishment of education programs for curriculum which
comes under the management rights of the school system, as delineated in
Article n of the contract. [BS/BTU Contract September 1, 1986] In the
contracting out of the positions one grievance was denied due to untimely
filing. [Stutz, 1989] The other allowed the school to contract out to Boston
CoUege the position of Bilingual 636 coordinator because it was a
management position and previously grieved by the union when turned into
a management position. [Shapiro, 1987]

4.3 High Number of Awards 1987-88

There is a distinct anomaly in the data showing a significantly high
number of awards for the 1987-88 time frame. There were 14 awards in
1987 and 18 awards in 1988. As seen in Figure 4.3. The average number of
awards for the period of the study was ten (10) awards which makes the 32
awards of 1987-88 inconsistently high. The data from these two (2) years
increased the mean during the study period from eight (8) to ten (10) awards.
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TOTAL AWARDS BY YEAR

GC
LU

YEAR
Total Arbitration Awards
Figure 4.3

The cases for the 1987-88 period have significance not merely in the
large number they represent, but in the types of cases which were awarded.
All six (6) categories of grievance arbitration issues were included in the two
(2) high years of 1987-88. The number of cases in each category give some
understanding of the issues which were dominant. As summarized below
the issues in appointment of teachers appeared to be high in 1981 and 1982
and again in 1988. Evaluations of teachers came to arbitration in the 1982
time period with four (4) awards during this year which was abnormally high
since only three (3) other cases were brought forward in the nine (9) year
study period. See table 4.8 for a summary of the categories of cases during
1987-88.
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Table 4.8 Arbitrations by Year

Yr.

1981

1982

1983

1984

1985

1986

1987

1988

1989

Appt

5

6

1

3

2

2

4

7

2

Pay

0

2

1

5

4

1

6

2

3

Wk

0

1

0

2

0

1

2

5

0

Disc

1

0

0

1

1

3

0

2

2

Eval

0

4

0

0

0

1

0

2

0

Notic

0

0

0

1

0

0

2

0

2

Total

6

12

2

12

7

8

14

18

9

When this two (2) year period is compared to the study nine (9) year
period 1987-88 had 33% of the total appointment awards. 40% of the
compensation cases and 60% of the working conditions cases were during
the 1987-88 time period. See table 4.9 for a summary of categories and
awards for these two years.

Table 4.9 Summary of Awards during 1987-88 by Category

Category

Cases 1987

Cases 1988

Cases 81-89

Appointment

4

7

33

Compensation

7

3

25

Work Cond.

2

5

11

Discipline

0

2

10

Performance

0

1

6

Notice to Union

1

0

5

Total

14

18

90
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4.4 Low Number of Awards 1983

There were only two (2) awards during the year 1983. This low
number is another anomaly and deserves consideration. The two (2) cases
that went to arbitration award involved issues relating first, to teacher pay
citing Article

n, F, 4 where the union requested compensation and was

awarded overtime pay. The second case involved teacher appointment citing
Article IV, B, 4 where the school committee was awarded the right to hire a
paraprofessional industrial arts teacher at the McKinley School from a pool
of applicants outside the union because none of the union applicants were
qualified for the position. Each of the parties won a case during 1983. This
was an exceptionally low year for cases forwarded for arbitration with only
eight (8) cases presented to the AAA. Additionally, five (5) cases were
withdrawn and one (1) case was settled during 1983.

4.5 Major Issues in Awards

Figure 4.4 is a categorical pie chart summary of the types of cases
resulting in an arbitration award. The data shows a dominance of issues in
the category of teacher appointment where a total of 33 (37%) awards
occurred and 25 (28%) awards associated with pay issues. The remaining
four (4) categories of work conditions, discipline, performance evaluation
and actions taken by management represent about 30% of the total awards.
The large number of cases in the categories of appointment (37%) and
compensation (28%) give some indication of the unportance of these issues
and the parts they play in the lives of the teachers, the Boston schools, and
its affect upon arbitration during the period.
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1

I
I

TYPES OF CASES
37%
APPOINT
NOTICE 6%
EVAL 7%
DISCIPLIN
11%

WORK COND
12%

Arbitration Awards Categorized by Major Issue
Figure 4.4

The Pareto chart in Figure 4.5 shows the number of awards in the top
two (2) categories, appointment and pay, which represents 65 % of the total
awards. The top three (3) categories of appointment, pay and work
conditions represent 77 % of the awards during the period. This is
significant because it reflects the trends in the major issues for the period in
these three (3) areas. In Figure 4.5, the left column represents the combined
total of the top three (3) issues which are appointment, pay, and pay. The
two (2) issues of appointment and work conditions are shown in the next
column of the diagram. All the other issues of discipline, performance
evaluation, and notice to the union are represented in the third column (21%)
on the right side of the diagram.
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MAJOR ISSUES
-p
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LU
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77

Awards

65
Awards

--
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Pay

Awards

Pay
Work Corid

Pareto Diagram of Arbitration Top Issues
Figure 4.5

It is possible to see some trends for the categories which favored one
side or the other during the period. See Table 4.9 for a summary of the
number of cases won by each party in the six arbitration categories. In the
area of appointment and assignment of teachers which had 33 cases were
sent to arbitration during the nine year period. The union position was
upheld by the arbitrator in a 2 to 1 ratio where 64% of the cases were won by
the union. 70% of the discipline cases were won by the union. The union
won a majority of cases in the remaining categories except for evaluation
and notice to the union.

The data shows the union received almost 60% of the awards for the
period of study with 53 awards. The union position was favored in
appointment issues with an almost two (2) to one (1) outcome or with 21 of
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Table 4.10 Arbitration Awards Summarized by Category with the Percent of
Cases Favored to Each Party.

Category

Union

School Comm

Appointment

21/64%

12/36%

Compensation

14/56%

11/44%

Work Conditions

6/55%

5/45%

Discipline

7y70%

3/30%
I

Evaluation

3/50%

3/50%

Notice to Union

2/40%

3/60%

53/58%

36/42%

Total

33 cases. In discipline issues the union had more than a two (2) to one (1)
outcome with 14 out of 25 cases decided in their favor. Overall, the union
won a majority of the issues in each category except in the areas of
evaluation and notice to the union.

Another way to see the outcome of the cases is to summarize the
number of arbitrations won by each party. The vertical pattern bar in Figure
4.6 represents the union awards and the shaded bar represents
the school cases. It presents the total cases from the Boston Schools and the
Boston Teachers Union which had arbitration awards during the study period
and were processed by the AAA. This chart easily shows that number of
appointment issues won by the union is almost twice as many as won by the
school committee. In Pay, Work Conditions and Discipline the number won
by the union is higher but not as significant. Only in Evaluation and Notice
does the school committee have parity with the union.
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Cases Won by Party
Figure 4.6

Figure 4.7 is a summary of the number of cases sent to arbitration
during the period. The chart is divided into three (3) areas to show the
number of cases which were withdrawn, settled and those which actually
received arbitration awards. The dark bottom section of the graph represents
the actual arbitration awards for the period, while the less shaded center
section of the chart represents cases withdrawn, and settled cases are in the
top section of the chart. During the period a total of 51 (20%) cases were
settled and 78 (35%) cases were withdrawn while in a stage of preparation
for arbitration. The remaining 45% or 90 cases actually went to arbitration
and received awards. The high case year of 1987 is distinctly apparent from
this graph as a peak year for cases awarded, settled and withdrawn. It was a
year when there was an extremely high number of cases of all categories.
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AWARDS

YEAR
Total Cases Awarded, Withdrawn and Settled
Figure 4.7

4.6 Cases Settled

Figure 4.8 depicts the number of cases settled each year between the
parties while in the process of preparing for arbitration. These cases were not
the result of an arbitration award. Settlement occurred after a demand for
arbitration filing, but sometime before the issuance of an arbitration award.
Of the total of 51 cases settled, 36 of these cases occurred during the years
1985-87. This represents a 70% settlement rate for this period. This is
higher than the other six (6) years combined during the study period. The
number of cases settled is greater than the number of awards in the years
1981,1982, 1984,1987 and 1988.
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ARBITRATIONS SETTLED

YEAR
Arbitration Cases Settled
Figure 4.8

36 (71%) of the total cases were settled in 1985-87. There were 102
cases referred to arbitration during 1985-87. The highest number of cases
settled was in 1987 with 16 cases settled without having to go to arbitration.
In comparison, 1987 had the largest number of cases referred to arbitration
with a total of 43 cases. During 1981-84 only five (5) cases reached a
settlement, although a corresponding fifty-seven (57) cases were referred to
arbitration for the same four (4) year period .

4.7 Cases Withdrawn

A significant number of cases referred to the AAA each year never go
to arbitration award because the union withdraws the case from arbitration
consideration . Figure 4.9 shows the trend in cases withdrawn for the period.
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ARBITRATIONS WITHDRAWN

YEAR
Arbitration Cases Withdrawn
Figure 4.9

Of the 78 cases withdrawn during the period a higher number of
withdrawals occurred during the years 1985,1987 and 1989 with more than
50% of the cases withdrawn during this period. The second highest year for
withdrawal occurred in 1986 with 11 cases.

4.8 Contract Violations

A summary of the violations of contract articles and clauses in each
year is presented in Appendix E. This summary is taken from the arbitration
awards which cite the contract article violated, and has been validated
through the contract in force at that time. The contract articles violated the
most times give an understanding of contract enforcement. The violations
show the number of times a contract clause was cited during the arbitration..
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The Boston Schools' arbitration cases which occurred during the
period of the study are related to contract issues since a violation of the
contract is normally the basis for determining if a grievance has occurred.
Grievances normally address specific corresponding contract clauses which
the grievant claims were violated. The contract clauses are cited in the
grievance petition where the grievant requests a remedy. In Appendix E it
shows that the contract articles which were violated the most times were 21
citations for Article III involving some issue with compensation. Article IV,
C, 17(18 for 1986 and beyond contracts) involving layoff, recall and
excessing of teachers had 17 citations in the grievance petitions. The
arbitrator will examine the contract language and clarity, and in light of the
evidence in the case, determines if the contract has been violated and makes
a ruling. The contract articles which have been violated have greater
importance than the grievances themselves, because contract wording will
have impact upon future grievances. The drafters of the contract are familiar
enough with the contract articles to understand if the contract is weak in
areas where many violations occurred. If it is determined that poorly written
language exists, the contract will be examined by both sides and possibly
amended in future contract negotiations.
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CHAPTER 5
CONCLUSIONS
5.1 Advantages of Institutional Arbitration

Until this century, arbitration was disdained as a valid and acceptable
alternative to the courts. The necessities of our legal environment have
caused aU of this to change, and arbitration is now recognized as a valuable
method of disputed resolution. [Beckman and Zirkil, 1983] Every state, as
weU as congress, has enacted legislation making agreements to arbitrate
valid and enforceable. Recent pronouncements by the US Supreme Court
have clarified the use of arbitration favored over litigation. Arbitration is
the preferred method of resolution because of its benefits in lower costs and
speedy resolution of disagreements.

Union and school bargaining and the adversarial positions played by
both parties will continue to dominate public education. The process of
teacher grievance definition and any resultant arbitration is considered a
rational and effective method for resolving confrontational issues.
Arbitration has made a lasting imprint upon the public education system in
the United States and will be an important part of school administration.
This process wiU continue to play an important role in the management of
education reform.

Grievance and arbitration procedures are considered an essential
element of the collective bargaining process. Any agreement that does not
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contain an arbitration clause is not really an agreement, and any arbitration
which is not final and binding is not really arbitration. [Salmon, 1983] The
importance of the arbitration clause in a modem stmcture of the contract
cannot be over-emphasized.

In public education the stmcture that allows our teachers to excel can
also permit difficult relationships to persist where the rights of teachers run
counter to the rights of the administration. Regulations which are set forth by
the central school administration sometimes have little input from teachers.
There is a delicate balance that exists in the stmcture of the schools where
disagreements can easily arise and the teacher becomes the person who is at
fault. Primary concern is in making the system work and not point a finger
at any one person, whether it becomes the teacher or an administrator, [a.,
AAA, 1986]

When teachers are injured the contract can protect their rights, but the
teacher must file a grievance to achieve a redress of the issue. This
sometimes causes further problems in the relationship with the
administration. In these difficult situations, arbitration can provide an
objective analysis of the situation for both sides in the disagreement.
Arbitration of the issue may bring to the forefront the need for the school to
have a clear cut policy on the subject which may alleviate future grievances
in this area.

Teachers have a right to process a grievance and to be represented by
the union. This is part of their condition of employment in the public
education system. Grievance arbitration provides protection and a stmcture
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of justice for teachers to present issues to an impartial arbitrator. This is an
important safeguard without which the rights of teachers would be less
secure in public education. This protection is paramount and is the
cornerstone for enforcement of the collective bargaining agreement, [a.,
AAA, 1986]

Arbitration allows both sides some protection. If the contract was
violated by the administration the rights of teachers have been wronged, or if
a teacher has violated the rules, the arbitrator will affirm the rights entitled to
the individual teacher or that of the school. Arbitrators will impose
discipline on both parties to the contract.

The arbitrator is asked to determine contract clarity or ambiguity, and
is looking at the contract as a practical document. Specific contract clauses,
their definition and purposes are used to determine the intent of the parties.
The right interpretation of the contract is the one which most nearly reflects
the intent of the parties when they entered into the agreement. The arbitrator
tries to interpret the contract by using its face value or will seek out the
intent from other sources of evidence, to include witnesses, to clarify the
intent of the parties to the agreement. [Douglas, 1985]

Arbitration decisions involving different parties but similar issues are
not considered to have the precedence value that judicial decisions have
when they involve different parties but similar facts. [Fairweather, 1983]
However, the BS/BTU contracts specify that grievances which are
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"substantially similar" to a grievance denied by arbitration shall not be the
subject of union representation in the future, [c., Contract BS/BTU, 1986, p.
75]

Arbitration is not the only method of resolving disputes in the schools.
In fact, it is the last procedural avenue of resolution before going to the
courts. School officials and teachers would benefit from an understanding
of arbitration in their personal education and training which encouraged
issue resolution at an earlier phase of the grievance process. AU education
professionals should actively seek to resolve disputes in the school long
before they ever become a matter for the arbitrator.

Principals should be schooled in interpreting and administering
contracts because the principal needs to exhibit sophisticated skills as an
educational leader. Repeated overturning of the principal's decisions
through the grievance process may damage his/her stature as a leader.
Likewise failure to represent management's interests in the interpretation of
the contraction on the part of the principal may severely restrict his
advancement or even continued employment, [a., AAA, 1990]

The arbitration process found in public education provides a wellunderstood procedure for grievance settlement. This procedure which is
defined by both parties in the contract is used widely in bringing divergent
opinion to some point of normalcy. This has helped to virtually eliminate
strikes or work stoppages.
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5.2 Why Go to Arbitration?

This important question should be asked many times as a grievance
progresses in the chain of events toward arbitration. In an imperfect world
there are going to be disagreements between teachers and their
administration, and grievances will arise. Many grievances are settled or
withdrawn from the process before they are handed over to an arbitrator.
This has happened in 60% of the cases in the Boston Schools during the
period under study. The union’s withdrawal of the case may indicate a less
than favorable position while reviewing the facts and evidence in the case, or
the grievant may request a withdrawal because it has a weak argument, or
the union may settle the case if some of their conditions are met. Even
though a case is settled before arbitration, a great amount of time and money
has been invested on both sides. As the grievance is proceeding forward, it
is advisable that both parties look ahead and realistically try to resolve the
grievance to avert any unnecessary posturing that may lead to a premature
arbitration stance. Arbitration of grievances in the schools are unusual, that
is, most school disagreements are usually settled through bilateral
discussions and do not proceed to an arbitration.

There are lessons to be learned from arbitration. What was it that
made the parties go to an arbitrator for resolution? Could these
disagreements have been handled through internal resolution procedures?
Sometimes the issues are so emotionally charged, and the personalities so
highly involved, that the only resolution is through an objective third party.
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Evidence of this can be found in some of the discipline cases of the Boston
Schools where the difficult aspects of the case could only be sorted out
during arbitration.

Of the 90 cases which were awarded by arbitration during the period,
those awarded in favor of the union numbered 53 (59%) and 37 (41%)
favored the school committee. The larger number of cases awarded in favor
of the union may be understood better by citing the 78 cases which were
withdrawn by the union during the period while in a stage of arbitration
preparation. If the 78 cases withdrawn by the union were added to the 37
cases awarded in favor of the school committee, then the number of
favorable outcomes for the school committee for the period would have been
115 cases. This would lead to a conclusion from the cases withdrawn that a
significantly larger number (53%) of cases favored the school committee for
the period. The intent of describing this data is not to point out a score card
for either side, however, it provides an awareness of the summary status of
the cases involved in the arbitration process after step 3 which did not
require an award.

AU grievances should be taken seriously and the system which
processes a grievance should be an orderly and systematic method for
dispute resolution. Procedures to resolve a grievance should be designed to
work the issue and get our teachers back to their primary purpose of
teaching. To decrease the number of grievances and potential arbitrations
requires a dedication on the part of teachers, administrators and union
officials to commit themselves to team work and cooperation in the schools.
It is my belief that educators should use their energies in support of
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educational goals, that is, the development of students, and not have to
devote large amounts of time while involved in a grievance arbitration case.

5.3 Trends in the Boston School System

The cases which have proceeded to arbitration in Boston during the
study period have significance because these cases represent labor and
management issues of contention in the Boston Schools. There are about
100 grievances filed in the Boston Schools each year which represent
issues which have risen out of the policies, budgets and atmosphere of the
Boston Schools. The setting in Boston is typical of large urban schools of
the United States where education priorities must be balanced against
stringent economic concerns and where actions by management and
teachers infringe upon each other’s personal and professional territory.

The arbitration decisions from the period gave a perspective that there
were some difficult issues which went to arbitration, but there was a
settlement. Each year in the Boston Schools about one (1) case goes to the
courts after an award is made. [Riley, 1990] This is usually an attempt to
have the courts review the award for structural and procedural faults. Since
the number of court referrals is so small it does not appear to be a trend
towards approaching remedies through the legal system.

These cases have influenced the stmcture and atmosphere of the
education system in Boston. All of the cases awarded have been staffed by
both union and school representatives before going to arbitration during the
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stages of grievance settlement. The issues presented to the arbitrator have
been considered important enough by both parties to require an official
arbitration opinion. Their significance is manifested in the time and money
involved in the preparation and processing of the case for arbitration. The
amount of time and money associated with arbitration provides an
opportunity for both parties to continually work to resolve grievance issues
more aggressively in the future .
In my review of the cases in the Boston Schools it was concluded that
the grievances were generally caused by: an outright violation of the school
contract; a disagreement over contract language; a disagreement over the
way the contract is implemented; disputes over fairness and reasonableness
of management actions; or the enforcement of an administrative decision.

In some of the cases, a determination of arbitrability had be resolved
first by applying Article VI, C of the contract which cited proper grievance
procedure and timely grievance filing. If this article was not complied with,
thenihe grievance was mled as not arbitrable, and the case did not go
forward.

The same grievance issue could cite different contract articles during
different arbitrations. As in cases involving discipline, where Articles VI, B,
n and IV, C, 5 were cited in separate cases, as the reasons for the grievance.
The grievance involved a discipline action against a teacher. Article VI, B
referenced the contract's grievance procedure. Article FV, C, 5 referred to the
performance evaluation system while Article II cited a management rights
challenge. The adjudication of a grievance, like discipline, if taken solely

123

from the contract article without reviewing the grievance circumstances
would be difficult to understand. The arbitration process allows the facts
and issues in the case to become apparent.

Thirty-three violations were in the area of Article IV for working
conditions, specifically lay off and recall. The next most dominate contract
violations were twenty-five violations of Article HI involving compensation
and pay issues. In 95% of the arbitration demands, more than one contract
article was cited for violation, as more than one issue may have been
involved in the case, or because the grievance issue impacted several articles
in the contract.

The appointment arbitration cases provided an understanding of the
protection afforded by the contract which prescribed specific provisions in
the appointment and layoff of teachers. In teacher appointment issues the
arbitrator affirmed specific teachers' rights and employer responsibilities.
The arbitrator would not allow the school system to use the appointment
process as a disciplinary action. An employer cannot deny appointment of a
teacher because of a discipline issue without just cause. The appointment
/•
issue had to stand on the basis of the contract layoff provisions only which
requires that teachers be laid off in order of seniority and be associated with
excessing, force reductions or some other staffing criteria delineated in the
contract. If the contract calls for a specific procedure for layoff from a
position, the arbitrator wiU affirm the procedure in the contract and
sometimes monitor its enforcement. If the contract layoff procedure was
violated, the arbitrator may require reinstatement or back pay for the period
of layoff. The arbitrator will also affirm seniority rights and interpret the
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correct seniority which may have been mistakenly interpreted by the school
system. When excess lists are subject to scmtiny, the arbitrator may be
called upon to specify the size and composition of employees on the list
which may include the definition of programs and the defmition of
permanent and temporary employees in a program area.

The large number of teacher compensation awards can be associated
with the far reaching definitions of pay and entitlements for teachers under
the contracts. It is also an indication of the budget and monetary
environment of the Boston School system. Compensation issues were not
necessarily always a challenge to the language or interpretation of the
contract, but at times were a challenge to management decisions regarding
the placement of personnel. Management decisions which led to grievances
in the area of compensation had their origins in the proper step placement of
a teacher, the granting overtime pay or in a decision about severance pay.
These three sub-areas had 80% of the awards in compensation and required
additional fact finding and investigation on the part of arbitrators to help
understand and resolve these grievances.

Grievances involved with working conditions had eleven awards
during the period. These grievances were specific to additional teacher loads
or extra duties as the primary reasons for the grievances. Additional duties
assigned to teachers are sometimes in conflict with the contract if there is
specific language which prohibits the added duties or it infringes upon
designated free time, such as the lunch period. The union will challenge any
contract violations which infringe upon teacher free time. Sometimes the
assignment of additional duties are interpreted as a right of management, as
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in the case when teachers conducted a detention period after school hours or
homeroom duties before classes begin. These additional duties were
allowed by the arbitrator and mled in favor of the school committee.
However, before any additional duties are assigned it is wise to review the
contract.

The area of teacher discipline had only ten (10) cases during the study
period and each of the cases was unique in circumstances which led to a
grievance. The contract has very little to say about the types of discipline to
be imposed except to say that it should be for “just cause”, [c., Contract
BS/BTU, 1986, p. 72] Two teacher physical restraint cases were split in
favor of each party. When moderate restraint was used to stop a disturbance
the arbitrator did not allow the school to discipline the teacher. When a
teacher hit a student to restrain him the arbitration favored the school's action
of discipline.

Although the two awards for insubordination favored the imion, the
arbitrator, actually upheld some version of school discipline by merely
lessening the school's action. This was done by changing a three day
suspension to a letter of reprimand. In cases when teachers used profanity
and distributed literature which criticized school policy both cases were
given lesser stages of discipline. School discipline actions for sick leave
abuse and poor teacher attendance which had documented evidence for lack
of attendance were upheld by the arbitrator. In the attendance case the
teacher discharge was held in abeyance while the arbitrator upheld the
school requirement for doctor certification in future sick leave absences of
the teacher. The union was successful in reversing discipline cases involved
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with alleged drug abuse and another with alleged alcohol abuse. The
dismissal for alcohol abuse by a teacher was not considered for “just cause”
and the teacher was reinstated after a doctor's finding of physical fitness for
duty.

Discipline cases will always be charged with emotion and be issues of
contention because they involve reputations and norms of behavior.
Questions about the behavior of teachers which involve moral judgment
pose a difficult challenge for public schools. There is considerable pressure
on the school administration by the community which in turn pressures the
teacher concerning any personal misconduct. Because of this pressure,
school boards are forced to overreact when it comes to teacher misconduct in
or out of the schools. [Gross, 1984]

Several school committee actions involving teacher discipline were
lessened by the arbitrator because the school committee did not provide
progressive discipline actions. The school committee failed to give the
teacher a warning to correct his/her action in the future if similar behavior
was to continue where. Instead, the school gave harsher discipline actions.
In cases of discipline, arbitration provides the opportunity for an objective
review by someone not attached emotionally and who can shed some light
on the pertinent facts of the case.

Public school teachers have protection and rights against being fired.
Much of their protection comes from the teachers’ union through collective
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bargaining and from tenure laws. It is usually difficult to terminate a teacher
for misconduct and arbitrators try to find solutions rather than dismiss a
teacher. [Gross, 1984]

Six (6) teacher performance and evaluation cases were presented to
arbitration during the period. When the school attempted to put additional
criteria into the performance evaluation system the union's challenge in
arbitration was upheld. Documented performance of an adverse nature
could not be overturned by the union through arbitration. Only cases
involving issues of procedure, such as using an incorrect evaluation form or
conducting the evaluation improperly, contrary to contract provisions were
ruled in favor of the union by the arbitrator.

Performance will continue to play an important role in the careers of
teachers because higher standards of performance wiU be issues for
improvements in the schools. Performance will be tied to levels of school
capability and teachers will be expected to attain high standards of
performance.

Five (5) arbitration cases were found in the category of actions
without notice to the union. These grievances challenged management
actions concerning replacement of teacher positions and hiring without using
the process delineated in the contract. The contract provisions for union
jurisdiction and notification are provided in Article I. The union was able to
successfully challenge two (2) cases in this area in the school's failure to post
a position and failure to notify the union before contracting out a position.
The issues of contracting out teacher positions dominated the notice category
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with three cases in this sub-category while the requirement for teachers to
write a graded curriculum and the school committee failure to post a new
position became a grievance issue which was won by the union in
arbitration.
Grievances about benefits and pay may be less emotional than
disputes about misbehavior, but similar pressures exist on the parties,
because the issue may directly challenge the schools' relationship to the
teachers. The managerial rights of the administration may clash with the
educational concerns of the teacher. All of this is wrapped within the
determination of fairness and the structure of the collective bargaining
agreement.

5.4 Timely Resolution

It is generally believed that one of the advantages of arbitration is its
speed of resolution. The process of arbitration which comes through a
specified number of steps defined in the contract takes time even in the best
of circumstances. A number of events must unfold before the matter is
given to the arbitrator for a decision. This is because the steps in the process
of grievance settlement have a prescribed time sequence. The contract
specifies a maximum time frame of 30 days to complete step 3 in the
grievance resolution process. If the case is not settled at Step 3 an additional
six (6) to eight (8) months could elapse before final resolution due to the
preparation and planning for the arbitration..

The arbitration hearing normally lasts only one (1) or two (2) days,
but could last as long as seven (7) days. It is the preparation and study of the
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evidence in the case which is time consuming. There are time limitations
placed in the contract regarding grievance steps and the time frame for the
arbitrator's decision (45 days after the hearing). The timing of the many
events are prescribed in the contract to help the case proceed to completion.

During the 1989-90 time period the average time to move a grievance
case from Step 1 through Step 4 had taken about twelve months. It is not
easy for an arbitrator to find out the facts in a case, especially if the case
happened months before. With the shadow of time recollections and facts
may be distorted, particularly when a mling in a case may affect the entire
community of teachers. Loyalties and political pressure may interfere with
the facts especially where community debate has been generated by the
issue.

Arbitration can take on the lengthy similarities of the courts with long
time frames to prepare and process a case. Time is difficult to measure when
compared to fairness and justice in the arbitration system, but time has to be
considered in terms of the quality of the arbitration process. Both the union
and the school system in Boston have worked to reduce the time it takes to
process an arbitration claim. If not given the proper attention, this wiU give
the arbitration participants the impression that the arbitration system is not
concerned with timely resolution of grievance issues.

5.5 Changing Economic Conditions

Budget concerns and financial issues have always been concerns in
public education. Money can be a driving force for many of the positions
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taken by the parties in the arbitration cases. During the period, cases going
to arbitration are sometimes a reflection of the budget concerns of the school
administration. The economic considerations and their impacts upon
education can be associated with the types of cases found in this study, as in
cases of layoff, appointment and step placement. Although the 1980's were
a period when funding in the schools was not as constrained as the 1990's,
funding still played an important role in school administration. An
association between the closing of courses because of budget concerns or the
excessing of teachers due to class size are not the subject of this study, but
should be acknowledged because budgets drive policies in the background of
school decision making.

5.6 Reforms in Education

Reforms in education should take into account the contract structure
and the influence of the unions when addressing school change since the
public educational system operates within a collective bargaining
framework. Reforms should be considered within a system which includes
the union and the collective bargaining agreement since these two elements
of the education system have been institutionalized. Educational reforms
can be worked into the labor relations setting with due consideration of
teachers and the union as partners in the education process. [Boyer, 1986]

Contract negotiations in many school districts have become captive of
an adversarial process of the we-they mentality associated with formal
contract negotiations. This mind set creates misunderstandings between
teachers and the school administration that goes far beyond the bargaining
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process. The rigidity of conventional contract negotiations makes the
bargaining process very difficult to be a vehicle of education reform.
Contract provisions have a tendency to be positions of the parties and can
greatly inhibit school innovation and effectiveness.

In some school systems Tmst Agreements are set up between school
professionals as a supplement to the contract. These Tmst Agreements for
educational reform have been used to address school organizational change
and meet the challenges of achievement, teacher evaluation and educational
policy in areas normally considered off limits to the teacher. Tmst
Agreements seem to have an affect of moving to cooperation and thereby
altering the traditional roles teachers and administrators usually play when
interacting with other. Within the theme of education reform the use of Tmst
Agreements are a step forward and could lessen the number of grievances
filed. [Koppich and Kerchner, 1990]

Since 1989, the Boston Schools have been involved with the concept
of School Based Management. This concept is designed to provide more
autonomy and freedom for the local school administration. It is patterned
after the Japanese management practice of Total Quality Management
(TQM). This new management approach seeks continuous improvement and
greater employee participation. It is in response to a need that workers will
be committed to their organization and satisfied with their jobs when they
participate in decisions relevant to their work. [US Government Accounting
Office Report to Hon. D. Ritter, May 1991] Initial findings from TQM
indicate greater morale, satisfaction, organizational commitment, acceptance
of change, cooperation and reduction of conflict. Additionally, better
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working relationships between teachers and the administration have been
experienced. Prior collective bargaining agreements gave teachers few
degrees of professional decision making freedom. Most bargaining excludes
teachers from participating in decisions, i.e. curriculum is not a bargaining
issue. TQM attempts to institutionalize a system of shared teacher-school
decision making.

These initiatives of cooperation can only help the schools in the
resolution of grievances. It allows issues formerly sent to the
Superintendent to be managed at the local school level. School Based
Management has allowed greater control over school budgets, over
curriculum and teaching methods. School districts nationwide are
experimenting with ways of making schools more flexible and responsive to
changing needs. This concept is designed to allow increased shared decision
making among teachers, administrators, parents and students. [IBM
Corporation Study, 1989]

Like any new concept the idea of employee participation in making
work life more meaningful wiU involve a long evolutionary period in
business and education. There will be considerable experimentation with
some successes and some failures. The fact that it has continued in
businesses, even in lean years, gives evidence of its permanence in the
workplace. A continuous move to more extensive forms of employee
participation has in general been emerging. [Shulman, 1984]
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5.7 Further Investigation

The concept of School Based Management if implemented properly
with shared decision making for teachers, will greatly help labor relations in
public education. It will be interesting to see its impact upon grievance and
arbitration in the schools. School Based Management has come to the fore
only in the last year of this study. It is recommended that a study of the
grievance and arbitration cases be conducted in five (5) to seven (7) years
after implementation of School Based Management to determine any
influence it may have had on the grievance process.

Only the final stage of the grievance and the arbitration decisions has
been examined in the study. Further research in school arbitration should
include personal interviews with school administrators, union officials and
teachers who have been involved in arbitration to understand their
perception of the process as it proceeded through the grievance steps.

This study addressed grievance issues and provided a picture of
arbitration in the Boston Schools during the 1980’s. Some of the school
policies are delineated through the contract which is a reflection of the
organization and structure for professionals in the schools. Disputes which
originate in the school are reflected through the grievance system and policies
grow out from reactions to the disharmony caused by the grievance. It was
not possible to see the affect of arbitration upon school policies and contract
modifications since this information was not readily available. This area of
further investigation would be of interest to see the usefulness of grievances
in affecting policy change.
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5.8 Use of Statistical Data

In my review of the arbitration files at the Boston Teachers Union, the
Boston Schools and the American Arbitration Association, nowhere did I see
data from the cases summarized to allow a better understanding of the issues
in grievances and arbitration in the Boston Schools. Although there were
not a large number of cases awarded each year there is much more data
which be could be captured from the grievance cases before step 4, as well
as the cases which received awards. At present, no official statistical data
base is available to the parties about the nature of the issues in the cases or
about the cases which were settled or withdrawn while in the arbitration
preparation stage.

The use of some statistical data base system would be helpful to
school and union officials in making future decisions. With the application
of computerized data base management systems, statistics could provide
information about the trends in grievance issues and in contract violations.
With data base systems available commercially off the shelf, it would take
little effort to have the administrative staff at the school committee or the
union input some of this data.

It is hoped this project provides some information that is useful for
teachers, union officials, school officials and other interested parties who
desire to learn and understand from our existing system of dispute resolution
in the public schools, and have an interest in improving the grievance and
arbitration procedures in their schools. Effective school management and
administration are essential to improvements in education. Improvements in

135

labor relations are essential in the working relationships of teachers and
administrators in the school. These improvements in the performance of
public education, will help to advance student achievement and help shape
the quality of life this country will enjoy in the future.
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APPENDIX A

CODE OF PROFESSIONAL RESPONSIBILITY FOR ARBITRATORS

A.l Code of Professional Responsibility. The National Academy of
Arbitrators of the American Arbitration Association provides a Code of
Professional Responsibility for Arbitrators of Labor-Management Disputes.
It gives arbitrators a set of ethical and procedural standards for professional
behavior. Herein is a summary of the main articles from this code to aUow
some understanding of the behavior requirements for arbitrators.

A.2 Arbitrators Qualifications and Responsibilities to the
Profession. Essential personal qualifications of an arbitrator include
honesty, integrity, impartiality and general competence in labor relations
matters. An arbitrator must demonstrate the ability to exercise these
personal qualities faithfully and with good judgment, both in procedural
matters and in substantive matters. An arbitrator must be ready to mle for
one party as for the other on each issue, either in a single case or in a group
of cases. Compromise by the arbitrator for the sake of attempting to achieve
personal acceptability is unprofessional.

An arbitrator must decline appointment, withdraw or request technical
assistance when he or she decides that a case is beyond his or her
competence.

An arbitrator must uphold the dignity and integrity of the office and
endeavor to provide effective service to the parties.
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An experienced arbitrator should cooperate in the training of new
arbitrators.

An arbitrator must not advertise or solicit arbitration
assignments.

A.3 Responsibilities to the Parties. An arbitrator should conscientiously
endeavor to understand and observe, to the extent consistent with
professional responsibility, the significant principles governing each
arbitration system in which he or she serves.

Such understanding does not relieve an arbitrator from a corollary
responsibility to seek to discern and refuse to lend approval or consent to
any collusive attempt by the parties to use arbitration for an improper
purpose.

Before accepting an appointment, an arbitrator must disclose directly or
through the administrative agency involved, any current or past managerial,
representational or consultative relationship with any company or union
involved in a proceeding in which he or she is being considered for
appointment or has been tentatively designated to serve.

Disclosure must also be made of any pertinent pecuniary interest.
When an arbitrator is serving concurrently as an advocate for or
representative of other companies or unions in labor relations matters, or has
done so in recent years, he or she must disclose such activities before
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accepting appointment as an arbitrator. An arbitrator must disclose such
activities to an administrative agency if he or she is on that agency's active
roster or seeks placement on a roster. Such disclosure then satisfies this
requirement for cases handled under that agency's referral.

An arbitrator must not permit personal relationships to affect decision
making. Prior to acceptance of an appointment, an arbitrator must disclose
to the parties or to the administrative agency involved any close personal
relationships or other circumstances, in addition to those specifically
mentioned earlier in this section, which may reasonably raise a question as
to the arbitrator's impartiality.

If the circumstances requiring disclosure are not known to the arbitrator
prior to acceptance of appointment, disclosure must be made when such
circumstances become known to the arbitrator.

The burden of disclosure rests on the arbitrator. After appropriate
disclosure, the arbitrator may serve if both parties so desire. If the arbitrator
believes or perceives that there is a clear conflict of interest, he or she should
withdraw, irrespective of the expressed desires of the parties.

A.4 Privacy of Arbitration. AU significant aspects of an arbitration
proceeding must be treated by the arbitrator as confidential unless this
requirement is waived by both parties or disclosure is required or permitted
by law.
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A.5 Personal Relationships with the Parties. An arbitrator must make
every reasonable effort to conform to arrangements required by an
administrative agency or mutually desired by the parties regarding
communications and personal relationships with the parties.

A.6 Jurisdiction. An arbitrator must observe faithfully both the limitations
and inclusions of the jurisdiction conferred by an agreement or other
submission under which he or she serves.

A direct settlement by the parties of some or all issues in a case, at any
stage of the proceedings, must be accepted by the arbitrator as relieving him
or her of further jurisdiction over such issues.

A.7 Mediation by an Arbitrator. When the parties wish at the outset to
give an arbitrator authority to mediate and to decide or submit
recommendations regarding residual issues, if any, they should so advise the
arbitrator prior to the appointment. If the appointment is accepted, the
arbitrator must perform a mediation role consistent with the circumstances of
the case.

When a request to mediate is first made after appointment, the arbitrator
may accept or decline a mediation role.

A.8 Reliance by an Arbitrator on Other Arbitration Awards or on
Independent Research. An arbitrator must assume full personal
responsibility for the decision in each case decided.
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A.9 Use of Assistants. An arbitrator must not delegate any decision
making function to another person without consent of the parties.

A. 10 Consent Awards. Prior to issuance of an award, the parties may
jointly request the arbitrator to include in the award certain agreements
between them, concerning some or all of the issues. If the arbitrator believes
that a suggested award is proper, fair, sound and lawful, it is consistent with
professional responsibility to adopt it.

A.l 1 Avoidance of Delay. It is a basic professional responsibility of an
arbitrator to plan his or her work schedule so that present and future
commitments wiU be fulfilled in a timely manner.

An arbitrator must cooperate with the parties and with any
administrative agency involved in avoiding delays.

Once the case record has been closed, an arbitrator must adhere to the
time limits for an awards, as stipulated in the labor agreement or as provided
by regulation of an administrative agency or otherwise agreed.

A. 12 Fees and Expenses. An arbitrator occupies a position of tmst in
respect to the parties and the administrative agencies. In charging for
services and expenses, the arbitrator must be governed by the same high
standards of honor and integrity that apply to aU other phases of his or her
work.
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An arbitrator must endeavor to keep total charges for services and
expenses reasonable and consistent with the nature of the case or cases
decided.

Prior to appointment, the parties should be aware or be able readily to
determine all significant aspects of an arbitrator's bases for charges for fees
and expenses.

An arbitrator must maintain adequate records to support
charges for services and expenses and must make an accounting to the
parties or to an involved administrative agency on request.

A. 13 Responsibilities to Administrative Agencies. An arbitrator must be
candid, accurate, and fully responsive to an administrative agency
concerning his or her qualifications, availability and all other pertinent
matters.

An arbitrator must observe policies and rules of an administrative
agency in cases referred by that agency.

An arbitrator must not seek to influence an administrative agency by
any improper means, including gifts or other inducements to agency
personnel.

A. 14 Prehearing Conduct. All prehearing matters must be handled in a
manner that fosters complete impartiality by the arbitrator.
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A. 15 Hearing Conduct. An arbitrator must provide a fair and adequate
hearing which assures that both parties have sufficient opportunity to present
their respective evidence and argument.

A.15.1 Transcripts. Mutual agreement of the parties as to use or non-use
of a transcript must be respected by the arbitrator.

A. 15.2 Ex Parte Hearings. In determining whether to conduct an ex parte
hearing, an arbitrator must consider relevant legal, contractual, and other
pertinent circumstances.

A. 15.3 Plant Visits. An arbitrator must be certain, before
proceeding ex parte, that the party refusing or failing to attend the hearing
has been given adequate notice of the time, place and purposes of the
hearing.

A 15.4 Bench Decisions or Expedited Awards. When an arbitrator
understands, prior to acceptance of appointment, that a bench decision is
expected at the conclusion of the hearing, the arbitrator must comply with
the understanding unless both parties agree otherwise.

When an arbitrator understands, prior to acceptance of appointment,
that a concise written award is expected within a stated time period after the
hearing, the arbitrator must comply with he understanding unless both
parties agree otherwise.

143

A. 16 Post Hearing Conduct. An arbitrator must comply with mutual
agreements in respect to the filing or non filing of post hearing briefs or
submissions. An arbitrator must not consider a post hearing brief or
submission that has not been provided to the other party.

A. 16.1 Disclosure of Terms of Award. An arbitrator must not
disclose a prospective award to either party prior to its simultaneous
issuance to both parties or explore possible alternative awards unilaterally
with one party, unless both parties so agree.

A. 16.2 Awards and Opinions. The award should be definite, certain and
as concise as possible.

A. 16.3 Clarification or Interpretation of Awards. No clarification or
interpretation of an award is permissible without the consent of both parties.

Under agreements which permit or require clarification or interpretation
of an award, an arbitrator must afford both parties an opportunity to be
heard.

A. 16.4 Enforcement of Award. The arbitrator's responsibility
does not extend to the enforcement of the award.

In view of the professional and confidential nature of the arbitration
relationship, an arbitrator should not voluntarily participate in legal
enforcement proceedings, [c., AAA, 1990]
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APPENDIX B

DEFINITION OF TERMS

ADJOURNMENT OF HEARING The arbitrator has the power to
postpone a hearing until another time, at the request of either party.
ADVISORY ARBITRATION A system under which an arbitrator is
selected to render an award which recommends a solution to the dispute.
ANSWERING STATEMENT An answering statement is a respondent’s
reply to a demand for arbitration. The party upon whom the demand for
arbitration is made may file an answering statement with the American
Arbitration Association (AAA) within seven days after the notice from the
AAA. If no answer is filed, it is assumed that the claim is denied.
APPEAL A proceeding for obtaining a review of a decision. In arbitration,
the right to an appeal is seldom provided. An award may be challenged in
the courts by a motion to vacate.
ARBITRATION Arbitration is the referral of a dispute by voluntary
agreement of the parties to an impartial person for determination on itiQ basis
of evidence and arguments presented by the parties, who agree in advance to
accept the decision of the arbitrator as final and binding.
ARBITRATION HEARING This is the formal meeting at which each
party presents its exhibits, witnesses and arguments to the arbitrator.
AWARD An award is the decision that the arbitrator renders after taking
testimony and hearing arguments from both sides. The award is usually
accompanied by an opinion explaining how the conclusions of the arbitrator
were reached.
ARBITRATION CLAUSE An arbitration clause is a provision in a
contract requiring that disputes arising out of or relating to the contract
collective bargaining agreement be finally determined by arbitration within
the limitations of the process.

145

ARBITRATOR'S AUTHORITY The power of an arbitrator to hear and
determine a dispute is derived from law and from the agreement of the
parties. The extent of authority can be determined by examining the
arbitration agreement.
BIAS An arbitrator has a duty to disclose any facts or circumstances that
may create a presumption of bias or might disqualify him/her from serving
as an impartial arbitrator.
CLOSING ARGUMENT A statement customarily made by each party at
the close of an arbitration hearing.
COLLECTIVE BARGAINING Negotiation between an employer and an
organization representing a bargaining unit of workers, to create or to make
changes in a contract concerning the terms and conditions of employment.
DEFAULT If a party fails to appear at an arbitration hearing, after due
notice, the arbitrator may hear testimony and render an ex parte award.
DEMAND FOR ARBITRATION A demand for arbitration is a formal
request made by one party to the other for arbitration of a particular dispute
under the arbitration clause of the contract.
DEPOSITION The taking of testimony under oath, to be used as evidence
in an arbitration.
GRIEVANCE A complaint, made on behalf of an employee by his union
representative, against an employer, alleging failure to comply with the
obligations of the collective bargaining agreement.
GRIEVANCE PROCEDURE The grievance procedure of a union
contract is a process agreed to resolve disputes in an orderly way by
successive steps, usually beginning with negotiations between union
stewards and foremen through meetings between top union and school
officials, and if agreement is not reached, ending in arbitration.
FILING OF DOCUMENTS The arbitrator may receive and consider the
evidence of witnesses by affidavit.
EVIDENCE The parties may offer such evidence as they desire and shall
produce such additional evidence as the arbitrator may deem necessary to
understand the dispute.
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IMPASSE A deadlock in negotiations. When collective bargaining has
failed to produce an agreement between the parties, the parties must decide
whether to bargain further.
INDIVIDUAL RIGHTS The rights which individual employees
still retain despite the designation of a union as their exclusive bargaining
agent. An employee may sue his union if he believes it has failed to
represent him^er fairly.
INTERIM AWARD Most arbitration statutes in the United States require
that arbitration awards be final, and that they determine all of the issues
submitted. But where the parties have given expressed or implied consent for
an interim award, arbitrators may be authorized to determine some but not
all of the issues.
LACHES Unreasonable delay in asserting a right which might prevent the
enforcement of that right.
LIABILITY OF ARBITRATOR A labor arbitrator is immune from civil
or legal action for any award he may render.
LOCALE OF THE ARBITRATION The city where the arbitration
hearing is held.
MAJORITY DECISION When more than one arbitrator is used the ruling
shall be by a majority decision.
MEDIATION Mediation is a process by which parties submit their dispute
to a third-party neutral (the mediator) who works with them to reach a
settlement of their dispute. Mediation is less formal than Arbitration and the
mediator does not have the power to render a binding decision.
MERITS OF THE CASE The substantive issues involved in an arbitration
case.
MULTIPLE GRIEVANCE The filing of two or more unrelated grievances
by the union, to be heard in a single hearing before the same arbitrator.
NOTICE OF HEARING A formal notification of time and place of a
hearing.
OPINION A written document in which the arbitrator sets forth the reason
for his/her award.
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PARAPROFESSIONAL (Paras) A person employed by the School
Committee in the bargaining unit including clerical paras, teacher, library,
tool keepers, bilingual, security, community liaison, community field
coordinators, and others but excluding lunch hour monitors and bus
monitors.
PREHEARING CONFERENCE A meeting of the arbitrator or an AAA
representative with the parties prior to the actual hearing, in order to
establish procedural ground rules or to identify the issues to be determined.
REINSTATEMENT The return of a discharged employee to his/her
former job.
RESPONDENT In labor arbitration, this term is used for the party against
whom the demand for arbitration is asserted. Ordinarily this is the employer.
TIME OF AWARD The award shall be rendered promptly by the
arbitrator, and unless otherwise agreed by the parties or specified by law, not
later than 30 days after the close of the hearing.
REPRESENTATION BY COUNSEL Any party may be represented at
the hearing by counsel or by other authorized representative.
TRANSCRIPT OF THE HEARING A verbatim record of an arbitration
hearing, in the form of a stenographic report.
UNFAIR LABOR PRACTICE An act on the part of a union or an
employer which interferes with the rights of employees to join labor unions
or to engage in collective bargaining.
[d., AAA, 1990]
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APPENDIX C
DEMAND FOR ARBITRATION DOCUMENT
VOLUNTARY LABOR ARBITRATION RULES
DEMAND FOR ARBITRATION
Date.
To: Name__
(of the party upon whom the demand is made)
Address_
City and State_ZIP Code_
Telephone ( )_FAX;_
Name of Representative
City and State_ZIP Code
Telephone ( )_FAX_
The named claimant, a party to an arbitration agreement contained in a written contract dated
_providing for arbitration under the Voluntary Labor Arbitration Rules, hereby
demand arbitration thereunder.
(attach the arbitration clause or quote it hereunder.)
Nature of Dispute:

Claim or Relief Sought: (amount, if any)
Hearing Locale Requested:_
(City and State)
You are hereby notified that copies of our arbitration agreement and of this demand are
being filed vnth the American Arbitration Association at its_office, with the request
that it commence the administration of the arbitration. Under the rules, you may file an answering
statement after notice from the administrator.
Signed_Title_
(may be signed by a representative)
Name of Claimant_
Address_
City and State_
Telephone ( )_
Name of Representative _
Representative's Address
City and State_
Telephone ( )_

ZIP Code
FAX_

ZIP Code
FAX_

To institute proceedings, please send three copies of this demand with the administrative fee, as
provided for in the rules, to the AAA. Send the original demand to the respondent. [AAA, 1993]
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APPENDIX D

CONTRACT GRIEVANCE PROVISIONS

D.l Contract Grievance Procedures

The contract between the teachers union and the school committee
declares that "an objective of the parties is to encourage prompt resolution of
grievances". Teachers have the right to present a grievance and have it
considered on its merits. The union is expressly to "use no more than two
witnesses during the same school hours" in arbitration cases. Grievances of a
continuing nature that "affect a class of employees need only be filed once
and will be considered to include all subsequent violations". [BS/BTU
Contract September 1,1986, p.71]

In the BS/BTU Contract, a grievance is defined as:
A complaint (1) that there has been as to
a teacher a violation, misinterpretation or
inequitable application of any provisions
of this agreement or (2) that teacher has
been treated unfairly or inequitable by
reason of any act or condition which is
contrary to established policy or practice
governing or affecting employees, except
the term "grievance" shall not apply to
any matter as to which the Committee is
without authority to act. [c.. Contract BS/BTU
1986, p. 71]
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The beginning of the grievance process (Step 1) is at the school level
where a teacher or the union representative may present a grievance either
orally or in writing to the principal. This is normally within 30 school days
after the act or condition of grievance cause. The parties involved in the
grievance are required to confer in an attempt to satisfactory resolve the
complaint issue. The decision of the principal may be either orally or in
writing to the aggrieved teacher and the union representative. [BS/BTU
contract Article VI, C, September 1,1986]

The next level of settlement (Step 2) is at the District Superintendent
level, if the grievance has not been resolved satisfactory at the principal
level. Here the teacher may appeal by forwarding the grievance in writing
within five days after the principal’s decision. The District Superintendent
will conduct a grievance hearing where the teacher will be present to give
his or her views. A written decision wiU be rendered within 10 school days
after receipt of the appeal. [BS/BTU contract Article VI, C
September 1,1986]

Some Step 2 actions will be presented to the Director of Personnel
when the grievance involves a wrong salary schedule, improper computation
of wages, improper wage increments, incorrect calculations of absence
deductions, improper determination of sabbatical leave, improper denial of
leave of absence, a grievance filed from a person not assigned to a district, or
a grievance mutually agreed to be heard at central administration. These
stipulations at Step 2 have been consistently the same in all contracts during
the period under study, [c.. Contract BS/BTU, 1986]
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The third level of review of an unsettled grievance (Step 3) is by the
Superintendent of Schools where an appeal is sent in writing within 10 days
after the decision of the previous step. The Superintendent or his
representative will meet with the teacher and his/her union representative.
The principal may be presented at the hearing to state his/her views with the
Superintendent. A decision by the Superintendent along with supporting
reasons will be presented in writing within 10 days after receipt of the
appeal, [c., Contract BS/BTU, 1986]

The final step (Step 4) in the process of grievance resolution after a
Step 3 decision is a submission by the union to arbitration. The arbitration
may be initiated by filing with the School Committee and the American
Arbitration Association (AAA) a request for arbitration. The notice should
be filed within thirty school days after denial of the grievance at Step 3. The
voluntary labor arbitration rules of the American Arbitration Association
apply to the procedures.

This step is designed in the contract to provide an impartial hearing
where both the teachers union and the school committee will have their
representatives present the facts in the case to the arbitrator. The sequence
described in Figure D.l gives an overview of the time frame from the first
day of filing a grievance until the obligatory minimum number of days for
action to be taken which is stipulated in the contract:
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Act or condition causing complaint [start]
*
*

Grievance is filed [30 days]
*

*
Principal/Head Master gives decision [5 school days]
*

*
Appeal to District Superintendent [5 school days]
*
*
Decision of District Superintendent [10 school days]
*
*
Appeal to Superintendent of Schools [10 school days]
*
*
Decision of Superintendent of Schools [10 school days]
*
*
Request for Arbitration [30 school days after written reply
or 60 school days after submission]
*
*

Arbitrator Decision [30 days after hearing end]
Sequence of the Grievance Steps in the Boston Schools
Figure D.l

The time limits specified in any step may be extended by mutual
agreement. The process time to move a contract violation through the
grievance steps is quite specific in the contract which delineates time periods
for the processing of a grievance. The arbitration decision will be accepted
as final and binding to the parties. The school committee is required to use
"its best efforts" to implement an arbitrators' award within thirty days after
receipt of the award, [c., Contract BS/BTU,1986]
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D.2 Filing A Grievance

An important duty of the building representative is to assist the handling
of the filing of a grievance. Grievances are filed every time an individual
teacher’s rights are violated in order to protect the rights of the entire
membership, [c., Contract BS/BTU, 1986]

I Present the Case

The following are a list of guidelines provided by the BTU in the
handling of grievances:

1. Gather information before meeting with representatives from the
administration such as the facts from the teacher involved in the case.
2. Get copies of all pertinent documents related to the grievance such as:
bulletin, notices, letters, memos, etc.
3. Review the contract to determine which articles have been violated.
4. Request a meeting with the administrator and the teacher involved.
5. Present the case, show any documents and cite the contract article which
has been violated. Explain the union's position and request that the violation
be resolved.
6. The building representative should be prepared, act professionally and
courteously. Do not attempt to insult or intimidate the administrator. In this
situation as a representative of the union the representative is on equal
ground with the administrator.
7. Make every effort to reach a resolution consistent with the contract.
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n Filing a Written Grievance

1. If the grievance is unresolved after the meeting with the administrator,
file a written grievance with the administrator. Make several copies for
yourself, the grievant and the union.
2. The grievance letter should be succinct but civil. It should contain the
following: name and position of the grievant, a statement of the grievance,
action requested, and the name of the union representative.

ni Contact the Union

1. If the administration denies the grievance or fails to respond to the
grievance with five school days, the union office should be notified.
2. Send copies of the grievance letter and all other relevant documents to the
union office.
3. Step two of the grievance procedure wiU be handled by one of the union
field representatives.

rv Grievance in Process

1. The building representative should request the administrator to put in
writing any disputed orders or assignments.
2. The building representative should not advise a teacher to disobey or
ignore an administrator’s order while a grievance is in progress. This may
hurt the chances for a successful resolution of the grievance and possibly
leave the teacher open to charges of insubordination.
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D.3 Sample Grievance Letter:
This letter is to inform you that I am filing a
grievance at step one on behalf of Mr. John Doe,
a member of the English department of_
_High School. Mr. Doe's grievance is that on
Tuesday he is assigned to teach periods one, two
and four, and he has been given study class period
three and lunch duty assignment during period five.
This program is in violation of the contract
including but not limited to Article IV, Section A, 2, c
which states: "there should be no more than three
consecutive teaching assignments and no more than
four consecutive working assignments." In order
to resolve this contract violation, Mr. Doe must
be relieved of either his Tuesday study period
or his Tuesday administrative period.
Respectfully yours,
Mary Smith
BTU Building Representative
[c.. Contract BS/BTU, 1986, p. 89]

D.4 Contract Provisions for Arbitration

The Boston Schools/Boston Teachers' Union (BS/BTU) contract
provides arbitration as a method of dispute resolution for the grievances of
teachers. Arbitration has been a provision of the labor agreement since 1973
when it was bargained into the contract for educational professionals. The
contract specifically defines arbitration as:
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A grievance which is not resolved at
Step 3 under the grievance procedure may
be submitted by the union to arbitration.
The arbitrationm^^ initiated by filing
with the Committee and the American
Arbitration Association a request for
arbitration. [BS/BTU Contract September
1,1986, p. 74]
The advantage of an arbitration clause is that it forces the parties in a
dispute to move toward resolution and to submit to the procedure of
arbitration. Either party subject to the clause may initiate arbitration. The
arbitration clause of the contract provides for effective, though simple mles
for the resolution of the grievance. It provides the specific boundaries and
rights of the parties in arbitration.
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APPENDIX E

CONTRACT ARTICLES VIOLATED

YEAR ARTICLE

SUBJECT OR ISSUE

1981
IV,C,17

Layoff and Recall

IV,C,18,22

Excessing Procedure

V,B,D,2 & VI,A

Teacher Assignment & Grievance
Procedure

ni,B,8

Compensation Salaries

VII,C & V,D,a,6

New Issues & Teacher Assignment

VI,B,2

Grievance Procedure; Discipline

1982
IV,C,5

Performance Evaluation

IV,C,17

Layoff and Recall

IV,C,17

Layoff and Recall

IV,C,16

Job Security; Layoff of 710 teachers

IV,C,17&IV,C,19

Layoff and Recall, Certification &

& ni,E,8

Pay Schedule

iv,c,i7 &in,j

Layoff and Recall, Severance Pay

IV,C,17&VI,C

Layoff and Recall, Grievance Arbitrable

n,E,8

Management Rights; Per Diem Rates

ni,G,5

Compensation; Special Rates

IV,B,10

Evaluation Team Leaders; Clerical aid
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1983

IV,B,4

Seniority Rights; Layoff and Recall

ni,F,4

Compensation; Acting Per Diem Rates

1984

IV,C,17 & in,E,8

Excessing Procedure, Compensation
Schedules

IV,C,17&IV,C,18

Excessing Procedure, Resolution of Disputes

VI,D,4 & IV,A,8

Applicability of Award for Future
Arbitration, Payment of Sick leave

IV,A,8

Maternity Leave of Absence

ni,j,i

Compensation; Severance Pay

VI,D

Grievance Procedure; Discipline

ni,G,6

Compensation; Special Rates

V,D

Teacher Assignment; After School
Meetings; Pay

I,D,2

Recognition; Fair Practice

IV,A,8

Working Conditions; Sick Leave
Computation

IV,A,7

Working Conditions; Posting Position

1985

VI,D,4 & m

Grievance Procedure; Termination and Pay

ni,j,i

Compensation; Severance Pay

IV,C,15

Qualifications; Excessed Teacher
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IV,A,8

Working Conditions; Sick Leave Abuse

IV,C,17

Working Conditions; Layoff and Recall

ni,j

Compensation; Severance Pay

IV,C,16 & in,E,8

Layoff and Recall, Pay Schedule

1986
VI,B

Grievance Procedure; Discipline

VI,B

Grievance Procedure; Discipline

ni,G,6

Compensation; Special Pay Rates

VI,A,C

Grievance Procedure; Excessed Teacher

n

Management Rights; Discipline

IV,C,18

Resolution of Disputes; Excessed Teacher

IV,C,5

Performance Evaluation

vn,A & ni,F,4

Handling of New Issues, Compensation;
Acting Rates

1987
IV,C,17

Excessing Procedure

IV,C,17

Excessing Procedure

VII

Handling of New Issues; Notice to Union

IV,D,2

Power of Arbitrator; Layoff

n,c,& ni,A

Management Rights, Compensation; Pay Step

ni,p

Compensation; Obligations

VII,A & I,E,5

Matters Not Covered, Bulletin Boards; Notice

i,n & vn

Recognition, Management Rights, Handling
of New Issues

160

VI,D

Arbitration; Back Pay

ni,A,2

Compensation; Step Placement

ni,E,8

Compensation; Salary Schedule

VI,B&m,A,ll

Grievance Procedure, Compensation; Step
Placement

I,D,2,m,G,6 &

Fair Practice, Compensation; Special

VII,A

Rates, Matters Not Covered

IV,A,7 & m,G,6

Working Conditions, Transfer;
Compensation, Special Rates

1988
VII

Handling of New Issues

I,B,IV,B,7 &

Jurisdiction; Working Conditions, Coaches;

VII,A

Matters Not Covered

IV,C,17

Excessing Procedure

VI,D,1 & VI,E

Adjustment of Grievance and Arbitration

V,E,17&Vn,A

Excessing Procedure; Matters Not Covered

IV,A,6

Transfer Time Schedule

IV,C,5

Performance Evaluation

VI,D

Grievance Procedure, Discipline

V,B,9

Working Conditions, Case Load

I,A,8

Union Recognition, Assignment

IV,C,17

Excessing Procedure

IV,A,1

Working Conditions, Class Size

ni,B,ii

Compensation, Payment of Salaries

ni

Compensation

VI,D,2

Power of the Arbitrator
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1989
I,B & VI,C

Definition of Grievamce, Discipline

I,B & IV,A,7

Jurisdiction; Application for Promotion

IV,C,17

Excessing Procedure

ni,A,ll

Compensation, Pay Step Placement

IV,C,5

Performance Evaluation, Discipline

ni,A,5

Compensation; Step Placement

ni,G,6 & VII,A

Compensation, Special Rates;
Handling of New Issues

IV,C,16&IV,C,17

Layoff and Recall; Excessing Procedure
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APPENDIX F
SUMMARY OF THE CONTRACT ARTICLES
Included herein is an outline summary of the articles from the contract
between the Boston Teachers Union Local 66, American Federation of
Teachers and the School Committee of the City of Boston. The contract
dates are September 1,1980 through August 31, 1983. It is provided for
reference information and to understand the breath and coverage of the
jurisdiction of the contracts. It does not have the addendum from subsequent
contracts in force through 1989.
Article I - Recognition, Jurisdiction, Privileges and Responsibilities
A. Union Recognition
B. Jurisdiction
C. Definition
D. Fair Practice; Non-Discrimination
E. Privileges
1. Allowed Time for Union Negotiations
2. Payroll Deductions for Union Dues
3. Payroll Deductions for Agency Fee
4. Union Meetings Within individual Schools
5. Bulletin Boards
6. Grievance Time for Building Representatives
7. Faculty Senates
8. Information to the Union
9. Educational Contracts
F. Responsibilities
1. No Union Activity on School Time
2. Authorized Union Representatives
Article E-Management Rights
From the contracts these rights have been agreed to be Management Rights.
They are:
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a) to establish education policy;
b) to establish standards and qualifications for hire and
promotion;
c) to determine the size of the work force consistent with the
terms of this agreement;
d) to establish job duties for new and substantially changed
positions;
e) to determine which text books will be used;
f) to prescribe curriculum and mles governing student
discipline, and
g) to establish education programs and to determine the
number, age and qualifications of pupils to be served by
any such programs, [c.. Contract BS/BTU, 1986]
Article ni-Compensation
A.
B.
C.
D.
E.

Pay Placement and Step Advancement
Payment of Salaries
Group I Salary Schedule
Holiday, Vacation and Suspended Sessions
Group n Salary Schedules, Column Placement and Grandfather

Clause
F. Acting Rates and Differentials
G. Special Rates and Extracurricular Payments
H. Pay Credit
L Traveling Teachers
J. Severance Pay
K. Tax Free Annuities
L. Retirement Plan
M. Insurance
N. Career Awards
O. Health and Welfare
P. Early Retirement Incentive
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Article IV-Working Conditions
A. General
1. Class Size
2. Teacher Programs
(a) Definitions
(b) Teacher Load
3. Duty-Free Lunch
(a) Elementary
(b) AU Schools Other Than Elementary Schools
(c) Teachers Permitted to Leave Building
4. Relief from Non-teaching Tasks
(a) Elementary
(b) Middle Schools
(c) Relieved by School Aids
(d) occ. Education: Non-Instmctional Work
5. Seniority Defined
6. Transfer Time Schedule
7. Application for Promotion; Transfers
(a) Posting and Bidding on Promotion
(b) Filling Rated Positions
(c) Group n Lists
(d) Eligibility
(e) Transfers
(f) Other Points on Promotion
8. Leave of Absences and Sick leave
(a) Leave for Union Officers
(b) Sabbatical Leave of Absence
(c) Leave for Personal Reasons
(d) Sick Leave
(e) Absence Due to Injury in Course of Employment

(f) Personal Leaves of Absence
(g) Maternity and Child Care Leaves of Absence
(h) Leave for Rest
(i) Military Leave of Absence
(j) Organized Reserve Forces
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(k) Teacher Recruitment
(l) Application for Leave
B. Special Groups
1. Teachers of the Physically Handicapped
2. Kindergarten and Pre kindergarten
3. Teachers of Instrumental Music
4. Industrial Arts Teachers
5. Assistant Headmaster (subject area)
6. Physical Education Department
7. Vocational Education Teachers
8. Coaches
9. Swimming Instructors
10. E.T.L.’s
11. Department of Implementation
12. Investigative Counselors
C. Other Working Conditions
1. Length of School Day and Year
2. Withdrawal of Resignation, Subsequent Reemployment
3. Assistance in Assault cases
4. Hiring of Substitutes: Class Coverage
5. Performance Evaluation
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.

Teacher Files
Classroom Air Control
Additional School Facilities
School Repairs
Final Reports: Marks
Scholarship Standards
Student Discipline
Information at the School
Examinations
Cooperative Teachers

16. Job Security
17. Layoff and Recall Procedures
18. Excessing Procedure
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(a) Applied to
(b) Seniority Defined
(c) Seniority List
19. Certification Areas
(a) Certificate Titles
(b) Seniority in One Certificate
(c) Election
20. Excessing Procedure
21. Resolution of Disputes
22. Miscellaneous
Article V-Teacher Assignment Procedure
A. Procedures: High School and Middle School
1. Teacher Programs
2. Program Guidelines
3. Rotation
B. Procedures: Elementary Schools
1. Teacher Assignments
C. Teacher Conferences
D. In-Service Meetings
Article VI-Grievance Procedure and Arbitration
A. General
B. Definition
C. Adjustment of Grievances
1. General Procedures
2. Initiation of Grievance Complaints Filed by the Union at Steps 2 or 3
3. Time Limits and Application
D. Arbitration
1. Arbitration Defined
2. Power of the Arbitrator
3. Decision of the Arbitrator
4. Arbitration Award Application
5. Alternative Arbitration Procedure
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6. Staffing
7. Implementation
Article VII-Handling of New Issues
A. Matters Not Covered
B. Continuing Discussions
Article Vni-Preservation of Existing Laws and Regulations; Savings Clause
A. Future Negotiations
B. Savings Clause
C. Existing Laws and Regulations Preserved
Article IX-Resolution of Differences by Peaceful Means
Article X-Duration
Signatures to Agreement
Paraprofessionals Contract
Preamble
Article I Recognition, Jurisdiction, Privileges and Responsibilities
A. Union Recognition
B. Jurisdiction
C. Definition
D. Fair Practice; Non-Discrimination
1. Non-Discrimination
2. Protection of Individual and Group Rights
E. Privileges
1. Payroll Deductions for Union Dues
2. Union Meetings Within individual Schools
3. Payroll Deductions of Agency Service Fee
4. Grievance Time for Building Representatives
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F. Responsibilities
1. No Union Activity on School Time
2. Authorized Union Representatives
Article E-Management Rights
Article lE-Compensation
A. Rates of Pay-Tax Free Annuities-Retirement
B. Payment of Salaries
C. Training Pay
D. Holiday, Vacation and Suspended Sessions
E. Length of Work Day
F. Salary
G. Tax Free Annuities
H. Retirement Pay
I. Insurance
J. Pay Credit
K. Traveling Paraprofessional and Mileage
Article IV
A. General
1. Functions
2. Paras Files
3. Assistance in Assault Cases
4. Information to the Union
5.
6.
7.
8.

In-Service Courses
Substitute for Teachers
Ratings
Training on Equipment

9. Just Cause
10. Tutorial Program
B. Seniority Rights, Layoffs, Recall, Summer Work
1. Establishment of Seniority
2. Retention of Seniority
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3. Layoff
4. Recall
5. Summer Work
C. Leave of Absences and Sick leave
1.
2.
3.
4.

Absence Due to Injury in Course of Employment
Military Leave of Absence
Organized Reserve Forces
Leave for Study

5. Personal Leave
6. Sick Leave
7. Leave for Personal Reasons
8. Leave for Union Business
D. Vacancies
1. Paraprofessionals
2. Teacher
Article V-Policy Statement
A. Equitable Assignments
Article VI-Grievance Procedure and Arbitration
A. General
B. Definition
C. Information to the Union
D Adjustment of Grievances
1. General Procedures
2. Initiation of Grievance Complaints Filed by the Union at Steps
2 or 3
3. Time Limits
4. Union Representation at Step 1
5. Denial of Grievance at Step 1
E. Arbitration
1. Arbitration Defined
2. Power of the Arbitrator
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3.
4.
5.
6.

Decision of the Arbitrator
Arbitration Award Application
Alternative Arbitration Procedure
Implementation

Article VII-Handling of New Issues
A. By the Committee - By the Union
B. Continuing Discussions
Article VHt-Preservation of Existing laws and Regulations; Savings Clause
A. Future Negotiations
B. Savings Clause
C. Existing Laws and Regulations Preserved
Article IX-Resolution of Differences by Peaceful Means
Article X-Duration
Signatures to Agreement
Conclusion
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APPENDIX G

SAMPLE AWARD

VOLUNTARY LABOR ARBITRATION TRIBUNAL
In the Matter of the Arbitration between: Boston Teachers Union, Local 66,
American Federation of Teachers and the Boston School Committee.

Case Number: 0000-0000-89
AWARD OF ARBITRATION
The Undersigned Arbitrator(s) having been designated in accordance
with the arbitration agreement entered into by the above named Parties, and
dated September 1,1986 and having been duly sworn and having duly heard
the proofs and allegations of the Parties, Awards as follows:
The Boston School Committee violated Contract Article IV, 6 and is
required to allow the teacher (Name) to transfer to the position in the Trotter
School. This transfer will take effect within 15 days after the date of this
award.

Arbitrator's signature (dated)

State of Massachusetts
County of Suffolk
On this 23 rd day of June, 1990, before me personally came and appeared to
me known and Imown to me to be the individual(s) described in and who
executed the foregoing instrument and they acknowledged to me that they
executed the same.
FORM L14-AAA
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